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IN THE UNITED STATESDISTRICT COURTFORTHE
CENTRAL DISTRICT OF ILLINOIS

PEORIADIVISION

DEBRA K. KEACH andPATRICIA A. SAGE,)
)

Plaintiffs, )
)

vs. ) CaseNo.01-1168
)

U.S. TRUST COMPANY, NA., flkla U.S.TRUST )
COMPANY OF CALIFORNIA, NA., et al., )

)
Defendants. )

DEFENDANTS’ RULE 15
MOTION TO AMEND ANSWER

Now come the Defendants,Ellen D. Foster, as Executrix, Melvyn R. Regal,

StephenP. Bartley, MichaelF. Norbutas,FrederickJ. StuberandAshleyAnneFoster,by

theirattorneys,CharlesG. Roth, JamesW. SpringerandJosephZ. Sudowof Kavanagh,

Scully, Sudow, White & Frederick,P.C., andpursuantto F.R.C.P.15(a) and (b) move

this Court for leaveto amendtheir Answer to Plaintiffs’ AmendedComplaint,andin

supportstateasfollows:

1. Rule 15(a) providesthatapartymay amendapleadingby leaveof courtor

by written consentof theadversepartyandthat leaveshallbe freely givenwhenjustice

sorequires.
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2. Rule 15(b) providesthata partymayamendthepleadingsto causethemto

conform to the evidenceandraiseissuestriedby theparties. Further,that themotion

may bemadeat anytime, evenafterjudgment. Further,this rule providesthatthecourt

may allowpleadingsto be amendedandshall do so freely whenthepreservationof the

meritsoftheactionwill be servedtherebyandanobjectingpartyfails to satisfythecourt

thattheadmissionof suchevidencewould prejudicethepartyin maintainingtheparty’s

actionor defenseuponthemerits.

3. Theanswersto paragraphs12 and47 areamendedto providecompleteness

andreflectsubsequentstateprobatecourtdecision.

4. As to paragraphs1, 199, 203,244,245,249 and 250 discoverytaken and

completednow permitsamoredefinitive answer.

5. The amendmentrequestedby theseDefendantsasto paragraphs119, 121

and212 is soughtsolely to clarify the Answer of theseDefendantsdenyingall liability

andadmittingno wrongdoingor breachofduty. Theamendmentis soughtto specifically

conform to the evidenceas disclosedin the discoveryportion of the case and now

completedby the Plaintiffs. That discoveryincludesboth fact and opinion witnesses

deposedby Plaintiffs’ counsel. The substanceof the proposednew Answer is not

different from the substanceof the original Answer and the amendmentseeksonly

clarification.

a. Paragraph119 of Plaintiffs’ AmendedComplaintallegesthatF&G’s

counselsanddirectorsjokedat Boardof DirectormeetingsaboutMBC havingto
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comply with thelaw. Specifically, Sudowincludedin areporta cartooncritical of

thelegalprofession. TheseDefendantsadmittedthefact andthatSudowincluded

in a report in 1997 a cartoon. It is becauseof the Plaintiffs’ subsequent

unwarranted and unjustifiable implication from this allegation that these

Defendantsseekto amendtheirAnswerdenyingPlaintiffs’ counsels’implications

of lawlessness.Thedepositionanddocumentevidenceto dateindicatesno evil or

fraudulentmotivation and to the contrary an expensiveand dedicatedeffort to

comply with Federaland Stateregulations. As morefully shownin the response

by Defendants’ Regal and Foster to Plaintiffs’ First Motion for Sunmiary

Judgment,F&G andMBC employedoutsidecounselwith regardsto sweepstakes

regulationandcompliancewith ERISA andESOPregulations. Plaintiffs haveno

recourseother than innuendofrom the harmlessinclusion of a line drawing

incorporatedin a report to the Board of Directors. Becauseof the sinister

inference Plaintiffs’ counselpersist in drawing from this bit of humor these

Defendantsseekleaveto file anAmendedAnswerflatly denyinganyinferenceof

wrongdoing.

b. Paragraph121 is incorrectly read by the Plaintiffs as inferring a

causalrelationshipbetweenonedateand an eventmonthslater. Again, it is the

unwarrantedinferencethat is furtherdeniedin theAmendedAnswer.

c. Paragraph212 of Plaintiffs’ AmendedComplaintis readreasonably

to refer only to the perfunctory action of the Executive Committee on
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20 December1995. The document,of course, speaksfor itself. It was never

intended to make disclosure and was an internal document specific to the

ExecutiveCommitteeand the Board of Directors. These Defendantsread the

language“... did not otherwise adequately disclose...“ as referring to the

ExecutiveCommitteedocumentonly. ThatFoster,RegalandPellegrino through

othermeansdid adequatelydiscloseanddenyliability is repeatedlyassertedin the

Answerof theseDefendantsin paragraphs4, 11, 14, 231,237,256,257,259, 271

and272. Ratherthanconfrontingthe evidenceas presentedin theResponseby

Regal and Foster to Plaintiffs’ Motion for Summary Judgment, Plaintiffs’

attorneysnow claim thattheseDefendantshaveadmittedat paragraph212 what

theyhaveconsistentlyotherwisedenied. Plaintiffs’ counselnow readstheir own

noticepleadingallegationasincludingnotonly thein-houseExecutiveCommittee

actionbutalsoapparentlyeveryotheractionevertaken. Suchareadingis neither

reasonablenor fair andcertainlyat oddswith everyotherpleadingmadeby these

Defendants.

6. Plaintiffs cannotclaim prejudicebecausetheproposedchangesin answer

aremadeeither to conform to the evidenceproducedduring discoveryor to repeatand

clarify ananswernegatinganinference.

7. Thediscoveryto datehasshownthat anumberof affirmative defensesare

appropriatein this case.

8. A copyoftheproposedAmendedAnsweris attachedheretoasExhibit A.
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WHEREFORE,Defendantspray thattheCourtgrantthemleaveto file instanter,

pursuantto F.R.C.P.15, theirAmendedAnswerto Plaintiffs’ AmendedComplaint.

ELLEN D. F S EXECUTRIX,
MELV R. REGAL, TEPHENP.
B LEY, MICHAE F. NORBUTAS,

Z1~REDERICKJ. STU RAND ASHLEY

ANNE FOSTER,De endants

KAVANAGH, S LY, SUDOW,WHITE

& FREDERIC .C.

les G. Roth #0 399

J esW. Sp~gër .C #06 92903
osephZ. S ow C #27 4989
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CERTIFICATEOF SERVICE

The undersignedcertifies that a copy of the foregoingdocumentwas servedupon the
following by placing the samein an envelope,postagefully prepaid, andby depositingsaid
envelopein a U.S. PostOffice Mail Box in Peoria,Illinois, orby handdelivery, on the/Jt/L.,
dayofSeptember,2002, addressedasfollows:

Mr. DeanRhoads
Sutkowski& Rhoads,Ltd.
124 S.W. AdamsSt.
Suite560
Peoria,IL 61602

Mr. TimothyBertschy
Heyl, Royster,Voelker& Allen
124 S.W. AdamsSt., Suite600
Peoria,IL 61602

Ms. NancyRoss
McDermott,Will & Emery
227 W. MonroeStreet
Chicago,IL 60606-5096

Mr. DeanR. Essig
135WashingtonSquare
Washington,IL 61571

Mr. BradleyM. Jones
Mr. RichardL. Pemberton
Meagher& Geer,P.L.L.P.
4200MultifoodsTower
33 SouthSixth Street
Minneapolis,MN 55402

Mr. SariAlamuddin
SeyfarthShaw
55 E. Monroe,Suite4200
Chicago,IL 60603
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Mr. RichardJ. Pautler
ThompsonCoburnLLP
OneFirstarPlaza

34thFloor
St. Louis,MO 63101

Mr. RobertEccles
O’Melveny & Myers
555 13~St. NV~T
Washington,DC 20004

Mr. JeffreyB. Rock
Hasselberg,Rock, Bell & Kuppler
4600N. BrandywineDrive
Assoc.BankBldg. Suite200
Peoria,IL 61614-5591

Mr. StephenD. Gay
Husch& EppenbergerL.L.C.
401 Main Street
Suite 1400
Peoria,IL 61602

Mr. LelandL. Smith
Hinshaw& Culbertson
456FultonStreet
Suite298
Peoria,IL 61602-1220

Mr. JamesC. Bailey
Steptoe& JohnsonLLP
1330ConnecticutAvenueNW
Washington,DC 20036
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Mr. RoyG. Davis
Davis & CampbellL.L.C..
401 Main Street,
Peoria,Illinois 61

Riffle
Meginnes,Riffle & Seghetti

Main Street,Suite 1400~ s 61602


