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IN THE UNITED STATESDISTRICT COURTFORTHE
CENTRAL DISTRICT OF ILLINOIS

PEORIADIVISION

DEBRA K. KEACH andPATRICIA A. SAGE, )
)

Plaintiffs, )
)

vs. ) CaseNo.01-1168
)

U.S. TRUSTCOMPANY, NA., f/k/aU.S.TRUST )
COMPANY OFCALIFORNIA, NA., et a!., )

)
Defendants. )

ASHLEY ANNE FOSTERMOTION FORSUMMARY JUDGMENT

Now comes the Defendant,Ashley Bradley, f/k/a Ashley Anne Foster, in the

abovecaptionedcase,by her attorneys,CharlesG. Roth, JamesW. SpringerandJoseph

Z. SudowofKavanagh,Scully, Sudow,White & Frederick,P.C.,andpursuantto Rule56

of theFederalRulesof Civil ProcedureandLocal Rule7.1 movesfor summaryjudgment

on all claims againsther. The material facts in this case are undisputedthat this

Defendantis entitledtojudgmentin barofall claimsasamatterof law.

I. PLAINTIFF’S COMPLAINT

1. This Defendant is described in paragraph47 of Plaintiff’s Amended

Complaint as “... at relevant times a trustee or agent of the Ashley Anne Foster
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frrevocableTrust anda party in interestasto the ESOPwithin the meaningof ERISA

Section3(14), 29U.S.C. Sec. 1002(14).” Defendant’sAnswerdeniedshewasapartyin

interestandaffirmativelystatedshe“had no responsibilitiesor dutieswith regardsto the

ESOP.”

2. This Defendant’sidentificationin the Plaintiff’s Complaintdoesnot again

appearuntil paragraph271 where it is statedthatshe “... receivedESOPPlan assetsin

one or more transactionsin which fiduciarieswith respectto theESOPbreachedthe

responsibilities,obligationsor duties imposed upon a fiduciary by Title I of ERISA,

29 U.S.C. Sec. 1001-1144.” Defendant’sAnswerdeniedall allegationsoffact.

3. By court orderPlaintiffs wererequiredto addparagraph272 whichalleged

thatthis Defendant“... hadactual or constructiveknowledgeof the circumstancesthat

renderedthe 1995 and 1997 ESOP stock transactionsunlawful, including that one or

moreplan fiduciaries, with actualor constructiveknowledgeof the facts satisfying the

elementsof a Section406 transaction,causedtheESOPto engagein the 1995 and 1997

stocktransactions.”Defendant’sAnswerdeniedall allegationsoffact.

II. UNDISPUTEDMATERIAL FACTS

1. In Decemberof 1995, this Defendantlived in Cook County, illinois.

Affidavit ofAshleyAnneFoster(ExhibitA), paragraph1.
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2. This Defendanthasneverbeenan employeeof Foster& Gallagheror any

ofits subsidiariesortradestylesandhasneverbeenanofficer or directorof F&G or any

ofits subsidiariesor tradestyles. FosterAffidavit, paragraphs2 and3.

3. This Defendanthasneverbeena participantin the F&G ESOP. Foster

Affidavit, paragraph4.

4. This Defendanthasneverbeenamemberof any ESOPcommitteeandhas

neverattendedany Boardof Directorsor committeemeetingsof F&G or of anyof its

subsidiariesortradestyles. FosterAffidavit, paragraphs5 and6.

5. This Defendantnever purchased,owned, transferredor sold any F&G

stock. FosterAffidavit, paragraph7.

6. This Defendanton 6November1987 createdan irrevocabletrustwith the

CommercialNational Bank of Peoriaastrustee. The trust was known as the Ashley

AnneFosterIrrevocableTrust. FosterAffidavit, paragraph8.

7. This Defendanthasneverbeenthetrusteeor agentof the trust. Sheis the

beneficiaryof the trust. The CommercialNationalBank of Peoriaandits successors

were thetrusteeof the trustuntil it was terminatedwhenthis Defendantreachedthe age

of35. FosterAffidavit, paragraph8.

8. ~ The First of America Bank Trust Company, ~ow NC Illinois Trust

Company,was the successorto the CommercialNational Bank of Peoriaas Trustee.

FosterAffidavit, paragraph9.
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9. On 25 July 1995, the trustee, First of America Bank Trust Company

received from Thomas Foster, this Defendant’s father, stock certificate No. 83

representing6,475 sharesof the commonstock of Foster& Gallagher. FosterAffidavit,

paragraph9.

10. This Defendantneverowned or possessedthe stock personally. Foster

Affidavit, paragraph9. Affidavit ofJohnR. Bláhnik,paragraph7, Exhibit B hereto.

11. A true copy of theF&G stock certificateNo. 83 representing6,475 shares

is attachedto theAffidavit of TrustOfficer JohnR. Blahnik.

12. A receiptfor the stock certificatewas executedby Mary Alice Lytle, a

Trust Officer for First of AmericaTrust Company,on behalfof the trustee. Blahnik

Affidavit, paragraph7.

13. Stock certificateNo. 83 representingthe 6,475 sharesof F&G stockwas

soldby thetrusteeto theF&G ESOPfor atotal priceof $126,062.50.Blalinik Affidavit,

paragraph10.

14. This Defendantnever ownednor sold the certificate. Foster Affidavit,

paragraph10.

15. This Defendantdid not receive the sale proceedsfrom the sale of the

certificate. Theproceedswere addedto thetrustcorpus. FosterAffidavit, paragraph10.

16. AshleyAnne Fosterneveractedas trusteeor agentfor thetrustee. Foster

Affidavit, paragraph10. Blahnik Affidavit, paragraph9.
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17. At no time hasthis Defendantsignedanything astrusteeor agent at any

time on behalfof thetrust. FosterAffidavit, paragraph11.

18. In 1995, all documentspertainingto the sale of stockby the trusteewere

executedby the trustee,thenFirstof AmericaBank Trust Company. FosterAffidavit,

paragraph11. BlahnikAffidavit, paragraph8.

19. Theproceedsor considerationfor thesaleofcertificateNo. 83 representing

the6,475 shareswasneverreceivedby this Defendantbutwasreceivedby thetrusteeon

behalfofthetrust. Blahnik Affidavit, paragraph8. FosterAffidavit, paragraph12.

20. At no time did this Defendanthold title or ownershipinterestin anyshares

of stockof F&G andat no time did thisDefendantpersonallyreceiveany proceedsfrom

the sale of any stock of F&G. FosterAffidavit, paragraph12. Blalinik Affidavit,

paragraphs8 and9.

21. This Defendantdid not participatein any mannerin the 1997 ESOP

transaction.FosterAffidavit, paragraph13.

22. The trusteeoftheAshleyAnneFosterIrrevocableTrustdid not participate

in the 1997ESOPtransaction.FosterAffidavit, paragraph13.

23. When this Defendantreachedthe age of 35 in November2001, the trust

wasterminatedandits assetswere distributedto this Defendantby the trustee. Foster

Affidavit, paragraph14.
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24. In 1995 and 1997, this Defendantwas personallyunawareof thenatureof

thebusinessperformedby Valuemetrics,Inc., Houlihan,Lokey, Howard& Zukin, Inc. or

U.S.Trust Company.FosterAffidavit, paragraph15.

25. In 1995 and 1997, this Defendantwas personallyunawareof the function

of Valuemetrics,HoulihanLokey, the Sonnenschein,Nath & Rosenthallaw firm or U.S.

TrustCompanywith respectto anyESOPtransaction.FosterAffidavit, paragraph16.

26. This Defendant has never had any contact, correspondenceor

communicationof anykind with Valuemetrics,HoulihanLokey, the Sonnenscheinlaw

fin-n or U.S.Trust Company.FosterAffidavit, paragraph17.

27. In 1995 and 1997, this Defendantwas unawareof the function performed

by U.S.TrustCompanywith regardsto theESOP. FosterAffidavit, paragraph18.

28. This Defendantdoes not know, believe or suspectthat Valuemetrics,

HoulihanLokey, the Sonnenscheinlaw firm or U.S. Trust Company,in either 1995 or

1997, when determining the fair market value of F&G stock or its adequate

consideration,had beenwithout accessto all material information. Foster Affidavit,

paragraph19.

29. This Defendantdoes not know, believe or suspectthat Vahiemetrics,

HoulihanLokey, theSonnenscheinlaw finn or U.S. Trust Companybreachedanyduty

at anytime to anyone.FosterAffidavit, paragraph20.
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30. This Defendant does not know, believe or suspect that adequate

considerationfor a controllinginterestin F&G in Decemberof 1995was lessthan$19.50

pershareofF&G stock. FosterAffidavit, paragraph21.

31. ThisDefendantdoesnotknow, believeor suspectthatanyonebreachedany

fiduciary duty relatingto the 1995Decembertransaction.FosterAffidavit, paragraph22.

32. No one from Valuemetrics,HoulihanLokey, the Sonnenseheinlaw firm

nor U.S. Trust Company has ever advised this Defendant that any document or

informationneededorrequestedhadbeenwithheld.FosterAffidavit, paragraph23.

33. No onefrom Valuemetrics,HoulihanLokey, theSonnenscheinlaw firm or

U.S. TrusthaseveradvisedthisDefendantthat it mayhavebeenmisledin anyevaluation

ofF&G stockat anytime. FosterAffidavit, paragraph23.

34. No onefrom Valuemetrics,HoulihanLokey, the Som’ienscheinlaw firm or

U.S. Trust CompanyhaseveradvisedthisDefendantthatthevaluationof F&G stock in

1995 mighthavebeeninaccurate.FosterAffidavit, paragraph23.

53. No onefrom Valuemetrics,HoulihanLokey, the Sonnenscheinlaw firm or

U.S. Trust Companyhasever advisedthis Defendantthat the ESOP paid more than

adequateconsiderationfor theF&G stockin 1995. FosterAffidavit, paragraph23.

36. This Defendantdoes not know, believe or suspectthat Väluemetrics,

Houlihan Lokey, the Sonnenscheinlaw firm or U.S. Trust Companymay havebeen

misledin anyvaluationof F&G stockor thatthevaluationwas incompleteor inaccurate

for anyreason. FosterAffidavit, paragraph24.
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III. APPLICABLE LAW

A. SUBSTANTIVELAW.

1. Plaintiffs’ Complaintallegesthat thisDefendant,asapartyin interest:

“... had actual or constructiveknowledge of the circumstancesthat
renderedthe 1995 and 1997 ESOPstock transactionsunlawful, including
thatoneor morePlan fiduciaries,with actualor constructiveknowledgeof
the facts satisfyingthe elementsof a Section406 transaction,causedthe
ESOPto engagein the 1995and1997stocktransactions.”

2. In Harris TrustandSavingsBankv. SolomonSmithBarney,Inc., 530U.S.

238(2000),theSupremeCourtestablishedaknowledgeuponknowledgeburdenofproof

standardfor casesagainstpartiesin interest. The SupremeCourtdescribedtheplaintiffs

burdenof proofwith respectto thisdefendantasanallegedpartyin interesttransfereeas

follows:

“The transfereemustbe demonstratedto havehad actual or constructive
knowledgeof the circumstancesthat renderedthe transactionunlawful.
Those circumstances,in turn, involve a showing that the plan fiduciary,
with actualor constructiveknowledgeof the facts satisfying theelements
of a Section 406(a) transaction, caused the plan to engage in the
transaction.”

3. A party in interestto a transactionis not required“to monitor theplanfor

compliancewith eachof ERISA’s intricate details.” Harris Trust, supra, 530U.S. at

252.

4. Plaintiffs beartheburdenofdemonstratingthatthis Defendantwasunjustly

enrichedin orderto requesta constructivetrustor restitutionremedy. It is fundamental
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law thatthebasisfor restitutionis convincingproof thattheDefendanthasbeenunjustly

enrichedby receivingsomethingthatbelongsto thePlaintiff.

B. SUMMARY JUDGMENT STANDARD.

1. Therespondentto a motion for summaryjudgmentmust make a showing

sufficient to establishtheexistenceof all elementsessentialto theparty’s caseandon

which the respondentwill beartheburdenof proof. CelotexCorp. v. Catrett; 477U.S.

317(1986).

2. Neitheran allegedfactualdisputenor a metaphysicaldoubtas to material

factsis asufficientdefenseto avoidtheentryof summaryjudgment. Fairchild v. Forma

ScienqfIc,Inc., 147F.3d567(7thCir. 1998).

3. The Plaintiffs must provide the Court hard specific facts to establisha

necessaryandgenuineissuefor trial. Pattv. FamilyHealthSys.,280F.3d 749 (7th Cir.

2002).

4. One of theprincipal purposesof the summaryjudgmentrule is to isolate

anddisposeof factually unsupportedclaims. Celotex Corp. v. Catrett, 477U.S. 317

(1986).

5. The Plaintiffs must presentaffirmative evidence in order to defeat a

properly supportedmotion for summaryjudgment. Andersonv. Libeny Lobby, Inc.,

477U.S. 597 (1986); Bose Corp. v. ConsumersUnion of United States,Inc., 466U.S.

485(1984).
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C. ADOPTION OF PRIORBRIEFS.

This Defendant,in compliancewith the Court’s 2002 Order,adoptsthestatement

ofapplicablelawfiled previouslyby co-defendantsasif hereinset forth.

IV. ARGUMENT

1. Defendantcouldnotbea partyin interest. As evidencedby theAffidavits

of this Defendantandof Trust Officer Blahnik, this Defendantneverreceivedstock or

proceedsfrom thesale of the stockin either 1995 or 1997. In fact, this Defendanthad

nothing to do with either transactionand the trust had nothing to do with the 1997

transaction.Nor was sheevera fiduciary or employeeor employerof employeescovered

by theplan. Nor was sheeveranofficeror directorofFoster& Gallagher.

2. Even if this Defendantwas aparty in interest,Plaintiffs havenot satisfied

the SupremeCourt Harris Trust knowledgeupon knowledgerequirementfor liability.

No witness identified by the Plaintiffs has offeredtestimonythat this Defendant“had

actual or constructiveknowledge of the circumstancesthat renderedthe transaction

unlawful.” Defendantdeniesanysuchknowledge.

3. Plaintiffs’ expert witness on claimed issues of fiduciary and party in

interestliability, JohnLangbein,doesnot evenknow who this Defendantis. In fact~~he

has no opinion as to whetherthis Defendantwas afiduciary or aparty in interest. At

pages219 and220 ofLangbein’s deposition,Exhibit C, thetranscriptreadsasfollows:
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“Q. Do you haveany opinion asto whethershewas a fiduciary or a party in

interest?

A. I do not.”

4. There simply is an absenceof any evidencefrom any source that this

Defendantwasapartyin interestorhadanyknowledgeof anykind regardinganybreach

by anytrusteeor fiduciaryin either1995or 1997.

5. Further, thereis no evidencethat the stockwas sold to theESOPby ~the

trusteefor morethanadequateconsideration.Plaintiffs’ caseincludesno suchevidence.

6. Finally, evenif all of the otherpreconditionshadbeenmet, there is no

evidencethattherewasanyunjustenrichmentby this Defendantto justify the imposition

of aconstructivetrustor anawardofrestitution.

V. CONCLUSION

Plaintiffs havetenderedno evidenceor witnessto supportPlaintiffs’ Complaint

with respectto thisDefendant. Shewas neverapartyin interestbecauseshewasnevera

transferee. Shehadno actualor constructiveknowledgeof circumstancesthatrendered

the 1995 or 1997ESOPstocktransactionsunlawful. Shedid not participatein eitherthe

1995 or 1997 ESOPtransaction.ThePlaintiffs haveintroducedno evidencein their case

in chief that the stockwas soldby the trusteefor morethanadequateconsiderationin

either 1995 or 1997, and the Plaintiffs have introducedno evidence to justify the

impositionofa resultingtrustoranawardofrestitution.
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WHEREFORE,Defendant,AshleyBradley, f/k/a Ashley Anne Foster,praysthat

thisCourtenterjudgmentin herfavor in barofPlaintiffs’ claim.

DEFENDANT,ASHLEY ANNE FOSTER,
by KAVANAGH, SCULLY, SUDOW,WHITE
& FREDERICK,P.C.,HerAttorneys

ByC1&~Q2/G~5tt~
CharlesG. Roth,ARDC #02399113
JamesW. Springer,ARDC #06192903
JosephZ. Sudow,ARDC #2764989

CERTIFICATEOF SERVICE

Theundersignedcertifiesthatacopy oftheforegoingdocumentwas servedupon
the following by placing the same in an envelope,postagefully prepaid, and by
depositingsaidenvelopein a U.S. Post Office Mail Box in Peoria,Illinois, or by hand
delivery,on the~j. dayofNovember,2002,addressedasfollows:

Mr. DeanRhoads
Sutkowski& Rhoads,Ltd.
124 S.W. AdamsSt.
Suite560
Peoria,IL 61602

Mr. Timothy Bertschy
Hey!, Royster,Voelker& Allen
124 S.W. AdamsSt., Suite600
Peoria,IL 61602

Ms.NancyRoss
McDermott,Will & Emesy
227W. MonroeStreet
Chicago,IL 60606-5096
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Mr. RichardJ.Pautler
ThompsonCoburnLLP
OneFirstarPlaza
34th Floor
St. Louis,MO 63101

Mr. RobertEccies
O’Melveny & Myers
555

13
th St. NW

Washington,DC 20004

Mr. JeffreyB. Rock
Hasselberg,Rock,Bell & Kuppler
4600N. BrandywineDrive
Assoc.BankBldg. Suite200
Peoria,IL 61614-5591
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Mr. DeanR. Essig
135 WashingtonSquare
Washington,IL 61571

Mr. BradleyM. Jones
Mr. RichardL. Pemberton
Meagher& Geer,P.L.L.P.
4200Multifoods Tower
33 SouthSixth Street
Minneapolis,MN 55402

Mr. SariAlamuddin
SeyfarthShaw
55 E. Monroe,Suite4200
Chicago,IL 60603

Mr. Roy G. Davis
Davis& CampbellL.L.C.
401 Main Street,Suite1600
Peoria,Illinois 61602
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Mr. StephenD. Gay
Husch& EppenbergerL.L.C.
401 Main Street
Suite 1400
Peoria,IL 61602

Mr. LelandL. Smith
Hinshaw& Culbertson
456 FultonStreet
Suite298
Peoria,IL 61602-1220

Mr~JamesC. Bailey
Steptoe& JohnsonLLP
1330ConnecticutAvenueNW
Washington,DC 20036

Mr. RobertRiffle
Elias,Meginnes,Riffle & Seghetti
416Main Street,Suite1400
Peoria,Illinois 61602

CharlesG. Roth,ARDC 02399113
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