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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ]LLtNOIS

PEORIA DIVISION

DEBRA K. KEACH andPATRICIA A, SAGE,

Plaintiffs,

vs. CASE NUMBER

01-1168
U.S.TRUST COMPANY, N.A., ffk/a U.S.TRUST

COMPANY OF CALIFORNIA, N.A., et aL,

Defendants.

PLAIrft.w.rS’ CONSOLIDATED SUB-REPLY TO TU.~1
SUMMARY JUDGMENT MOTIONS OF DICKES, THE

GEHRING DEFENDANTS AND A. FOSTER
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Plaintiffs DebraK. KeachandPatriciaA. Sage,for their Sur-reply

to Motion to File OversizedMotion for SummaryJudgmentInstanter -

Defendant Lyle T. Dickes’ Motion for Summary Judgment and

attachments(die 318), William J. Gehring,HenryR. GregoryII, JohnF.

Halpin, JamesH. Kyle, JohnLappegaard,GeorgeMcKittrick, Jerry L.

Rathmann,Mark Swedlund, Leo A. Vandervlugt, Robert Wilson and

Bruce B. Wright’s Motion for SummaryJudgment(die 378)andAshley

Bradley, fTk/a Ashley Anne Foster’sMotion for SummaryJudgment(die

392), stateasfollows:

I. Introduction.

1. Pursuant to the Court’s Order dated January 13, 2003,

plaintiffs submit the following evidenceto supplementthe record with

respect to the motions for summary judgment filed by Dickes, the

GehringdefendantsandA. Foster.

U. Additional Material Facts Claimed to Defeat the Motion for

SummaryJudgment.

A. Plaintiffs’ Experts

1, JamesR. Hitchner,

2. Hitchner has 22 years of valuation experience.P-932 @

008577, In his expertreport,Hitchneropinesthat:

1.20.2003 1 Plaintiffs’ ConsolidatedSur-Reply
3:53PM to theSummaryJudgment

Motionsof Dickes,
theGehringDefendants

andA. Foster



su’rKOwsK[&RHoADSLTD

a. Sweepstakesrisks wereknown and werea major threat

to MBC andF&G in both 1995and 1997. Both Houlihan

Lokey and Valuemetricsfailed to consider this critical

risk factor in their valuationanalyses.P-932@ 008523.

b. U.S. Trust’s expert Reffly’s risk adjustment was

inadequatelylow and did not fully reflect the extentof

suchrisks to F&G. P-932@ 008523.

c. Houlihan Lokey, Valuemetrics and Reilly all grossly

overstatedthe value of F&G in both 1995 and 1997. P-

932 @ 008523.

d. Reilly improperly and inconsistently relied upon andlor

appliedseveralmain assumptionsin valuing F&G. As a

result, Reilly significantly overstatedthevalueof F&G in

1995and1997.P-932@ 008523.

e. After revising the incorrect and the improper

assumptions,thevalue of F&G was$10.85per shareon

12/20/95 and $10.37 per share on 6/30/97. P-932 @

008524.
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2. Thomas S.Bagley.

3. Bagley has 25 years of transactionalexperienceand has

purchasedapproximately25 businesses,P-931 @ 008503. In his expert

report,Bagleyopinesthat:

a. A prudent buyer would not have assumedthat the

information provided by selling shareholders was

correct.P-931@ 008503-04.

b. A prudent buyer would have conducted sufficient due

diligence to assurethat the buyer fully understoodthe

nature and operation of the businessoperatedby F&G

and its subsidiariesand any risks associatedwith the

business.P-931@ 008504.

c. A prudent buyer should have discovered that the

purchaseof about 30% of the sharesof F&G involved

significant contingent risks relating to MBC’s

sweepstakesmarketing.P-931 @ 008505.

3. CharlesM. Linke,

4. Linke hasbeena Professorof Financeat the University of

Illinois since 1966, including more than 10 yearsasChairpersonof the

University’s Departmentof Finance. P-930 @ 008486. In his expert

report, Linke opinesthat:
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a. Houlihan Lokey and Valuemetricsvaluationsarebiased

upward becausethey did not consider the significant

increasedinvestmentrisk associatedwith the changein

the core businessof F&G following the October 1992

acquisitionof MBC. P-930@ 008466.

b. Reilly’s valuation purports to introduce a 6% risk

premium to account for the investment risk of

sweepstakes.Nevertheless,Reilly’s valuation is higher

than Houlihan Lokey’s and Valuemetrics’valuationsthat

did not include a sweepstakesrisk premium. P-930 @

008466.

c. Reilly offset the purportedsweepstakesrisk premium by

using an inappropriatebeta.P-930@ 008466.

d. When Reilly’s 6% risk premium is superimposedon the

Houlihan Lokey analysis, the value drops by more than

30%.P-930@ 008466.

4. GregoryE. Wolski,

5. Wolski hasconductedover 400 due diligenceprojectsin his

22 yearsof experienceat Ernst & Young.P-929 @ 008464. In his expert

report, Wolski opinesthat:
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a. Appropriate due diligence was not conducted in

connection with the 1995 ESOP transaction. P-929 @

008445.

i. Material risks associated with MBC’s sweepstakes

marketing practiceswere not given proper attention.

Becausethorough due diligence was not conducted,

the natureand extent of the sweepstakesrisk wasnot

discovered.P-929@ 008445.

ii. Both Houlihan Lokey’s and U.S. Trust’s engagement

lettersstatedthat theywould not independentlyverify

the accuracy and completeness of the financial

information supplied to them by F&G. P-929 @

008445.

iii. Sonnenschein ignored or overlooked legal and

regulatory inquiries by states’ Attorneys General.

relatingto MBC’s sweepstakes.P-929@ 008445.

b. Appropriate due diligence was not conducted in

connection with the 1997 ESOP transaction.P-929 @

008445.

i. No formal duediligenceprocedureswere developedor

executedby U.S. Trust. P-929@ 008445.
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ii. The significant risks associated with MBC’s

overwhelming reliance upon sweepstakeswere not

adequatelyassessedby U.S. Trust. P-929@ 008446.

c. The risks associatedwith the sweepstakesmarketing

conducted through MBC were “material, relevant and

prevailingcircumstances.”P-929@ 008446.

d. If appropriate due diligence had been conducted with

respectto the 1995 ESOPtransaction,a prudent person

would havedecidednot to enterinto the 1995 transaction

or would havesupporteda less risky and lessdebt laden

structure suchas a performancebasedearnout.P-929 @

008446.

e. If appropriate due diligence had been conducted with

respectto the 1997 ESOPtransaction,a prudentperson

would not have proceededwith the transactionwhen the

shares were valued without considering the risks

associatedwith sweepstakes.

IU. Applicable Law

6. Under F.R.E. 703, an expert can rely on evidence if that

evidenceis “of a type reasonablyrelied upon by experts” in the same

field. Other experts’ reports are found to be among the materials
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reasonably relied upon. Cf Concerned Area Residents For the

Environment, et al, v. Southview Farm, 834 F. Supp. 1422, 1436

(W.D.N.Y. 1993),

7. It is commonfor expertsto rely on other expert’sopinions.

In re Lake StatesCommodities, Inc., 272 B.R. 233 (N.D.Ill. 2002),

unequivocallyholds thatan expertcanrely on anotherexpert’sreport in

arriving at an opinion. Id. at 242, citing Grant v. Chemrex,Inc. 1997

WL 223071,at *78 (N.D. III. 1997).

IV. Argument

8. For the reasonspreviously discussedat length elsewhere,

plaintiffs believe that is incumbent upon the selling shareholders,not

plaintiffs, to comeforth with evidenceof the fair market value of F&G

stock on the dates of the 1995 and 1997 Transactions. Those

transactionswereprohibited pursuantto federal law. Inasmuchas the

selling shareholdersseek the “safe harbor” of ERISA § 408(e) (or the

bona fide purchaserdefense),(a) they have not yet pleadedsuch safe

harbors,andso they presentlyremainunavailable,and (b) in any event,

it is incumbentupon them to demonstratethat suchshelteris, in fact,

availableto them.

9. ShouldtheCourt requireotherwise,however,plaintiffs have

adducedevidencethat morethanadequateconsiderationwaspaidin the

1.20.2003 7 Plaintiffs’ ConsolidatedSur-Reply
3:53 PM to the Summary Judgment

Motions of Dickes,
the Gehring Defendantsand

Ashley AnneFoster



SIJTKOWSKI&RHOADSLTD

1995 and 1997 Transactionssufficient to defeattheselling shareholders’

respectivemotions for summaryjudgment. Plaintiffs intend to show

that the true value of F&G shareson December20, 1995 was no more

than $10.85 per share, such that the ESOP overpaid the selling

shareholdersby more than $30 million, SeeP-932 @ 0008524(expert

report of JamesHitchner). As to the 1997Transaction,plaintiffs intend

to showthat thetrue valueof F&G shareson June30, 1997wasno more

than$10.37per share. Id.

10. Various parties have assertedthat one of plaintiffs expert

witnesses,Hitchner, doesnot opineasto thevalueof the sharesof F&G.

DefendantU.S. Trust claims further that Hitchner doesnot provide an

independentappraisalof the valuebut rather critiqued the opinions of

U.S. Trust’sexpertReilly.

11. Under F.R.E. 703, an expert can rely on evidenceif that

evidenceis “of a type reasonablyrelied upon by experts” in the same

field. Other experts’ reports are found to be among the materials

reasonablyreliedupon. ConcernedAreaResidentsFor theEnvironment,

et al. v. SouthviewFarm, 834F. Supp.1422, 1436(W.D.N.Y. 1993).

12. It is commonfor expertsto rely on other expert’sopinions.

For example, the Bankruptcy Court in In re Lake StatesCommodities,

Inc., 272 B.R. 233 (N.D.III. 2002)unequivocallyheld that an expert can
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rely on anotherexpert’s report in arriving at an opinion. Id. at 242

(citing Grant v. Chemrex,Inc. 1997 WL 223071,at *7..8 (N.D. Ill. 1997)).

13. In LakeStates,Price Waterhousehadtestified at trial. The

opposingparty called an expertwitness to testify as to an accounting

issue,andtestimonydiffered from thatof PriceWaterhouse.The expert

witnesshadrelied exclusivelyon PriceWaterhouse’sreport asthebasis

of his opinion, and was challenged. However, the court rejected the

challenge,ruling the expertwitness testimonyandopinion admissible.

The court further notedthat any weaknesswas to go to the weight of

theevidence,asdeterminedby thetrier of fact.

14. Notably, theexpertwitness in LakeStateshadnotdoneany

additional researchor investigation beyond Price Waterhouse’sreport.

In the instant case, plaintiffs’ expert witness Hitchner and his firm

expendedhundredsof hours on research,reviewing documentswhile

forming his opinions and preparing his expert report. P-575. The

voluminous appendix of documents Hitchner reviewed further

demonstratesthe significant time spent on his evaluation of Reilly’s

valuation and related issues. P-932. Thus, Hitchner’s opinion is the

properly admissible result of this detailed research,as applied to the

methodologyutilized by Reffly, combinedwith thecorrectionof theerror

andmistakesmadeby Reilly.
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15. In addition to Mr. Hitchner’s expert report, plaintiffs have

also disclosedexpertwitnesseswho statethat issuesrelating to F&G’s

sweepstakesmarketing practiceswere a material risk to F&G in both

December1995 and June1997,yet were not consideredby U.S. Trust,

Houlihan Lokey, andValuemetricsin determiningthestockprice to be

paidby the ESOPin the 1995and 1997 Transactions.SeeP-929 (expert

report of Gregory Wolski); P-930(expert report of Prof. CharlesLinke);

P-931(expertreportof ThomasBagley).

V. Conclusion.

16. For the foregoing reasonsand for the reasonsstated in

plaintiffs’ responsesto themotions, the summaryjudgmentmotionsof

Dickes, theGehringDefendantsandA. Fostershouldbe denied.

Dated:January20,2003.

DebraK. KeachandPatriciaA. Sage,

By: ~ oit.~
Oneof their attorneys

DeanB. Rhoads,Esq.
dean@erisalitigation.com
P 309.680.8000F309.680.8004C 309.680.8084

StevenP. Oates,Esq.
steve@erisalitigation.com
P309.680.8000F 309,680.8006C 309.680.8086

EdwardF. Sutkowski,Esq.
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ed@eiisaiitigation.com
P309.680.8000F 309.680.8002C 309.680.8082

RobertH. Rhode,Esq.
bth@~isali~gation.com
P 309.680.8000F 309.680.8005C 309.680.8085
SeanM. Anderson,Esq.
sean@erisaiitigation.com
P309.680.8000?309.680.8007C 309.680.8087
Gregory J. Pals, Esq.
greg(~t~erisaJitigation.com
P309.680.8000F309.680.8009C 309.680.8089

SUTKOWSKI&RHOADSLTD
124 SouthwestAdamsStreet,Suite560
Peoria,Illinois 61602-1357
P309.680.8000F 309.680.8001
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CERTIFICATE OF SERVICE

The undersignedcertifiesthat acopy of the foregoingwas served
upon the individuals listed below by enclosingthe samein an envelope,
postage-prepaid,first-class mail, and depositing said envelope in a
United States Post Office Mail Box at Peoria, Illinois on January 20,
2003.

JamesW. Springer,Esq.
CharlesG. Roth, Esq.
Kavanagh,Scully, Sudow,White &
Frederick,P.C.
301 SouthwestAdamsStreet
Suite700
Peoria,Illinois 61602

StephenD. Gay,Esq.
JeffreyA. Ryva,Esq.
Husch& Eppenberger,LLC
401 Main Street,Suite1400
Peoria,Illinois 61602

Timothy L. Bertschy,Esq.
Heyl, Royster,Voelker & Allen, P.C.
124 SouthwestAdamsStreet
Suite600
Peoria,Illinois 61602

RobertN. Eccles,Esq.
PaulS. Horwitz, Esq.
Ira H. Rafaelson,Esq.
Brian P. Brooks, Esq.
O’Melveny & Myers, LLP
555 13th Street NW
Suite 500W
Washington,DC 20004

Nancy G. Ross,Esq.
Michael T. Graham,Esq.
McDermott, Will & Emery
227 WestMonroeStreet
Chicago,Illinois 60606-5096

RichardJ. Pautler,Esq.
ThompsonCoburn LLP
OneFirstarPlaza
34thFloor
St. Louis, Missouri 63101
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JefferyB. Rock,Esq.
Hasselberg,Rock,Bell & Kuppler
AssociatedBank Building
4600N. BrandywineDrive
Suite200
Peoria,Illinois 61614-5591

Bradley M. Jones,Esq.
RichardL. Pemberton,Esq.
Meagher& Geer
4200Multifoods Tower
33 S. 6th Street
Minneapolis,Minnesota55402

DeanR. Essig, Esq.
135 WashingtonSquare
Washington,illinois 61571

Roy 0. Davis, Esq.
DavidG. Lubben,Esq.
Davis & CampbellL.L.C.
401 Main Street
Suite 1600
Peoria,Illinois 61602-1241

RobertM. Riffle, Esq.
Elias, Meginnes, Riffle & Seghetti,
P.C.
416Main Street
Suite1400
Peoria,Illinois 61602-1153

ThomasA. Bloom, SeniorInvestigator
U.S. Departmentof LaborPension&
WelfareBenefitsAdministration

Ft. Wright ExecutiveBuilding
1885 Dixie Highway, Suite 210
Ft. Wright, Kentucky 41011-2664

Mark A. Casciari,Esq.
SariAlamuddin,Esq.
Ian H. Morrison, Esq.
Seyfarth& Shaw
55 E. Monroe,Suite4200
Chicago,Illinois 60603

L. Lee Smith, Esq.
Hinshaw& Culbertson
298 Twin TowersPlaza
456 Fulton Street
Peoria,Illinois 61602

PaulJ. Ondrasik,Jr., Esq.
JamesC. Bailey, Esq.
Steptoe& JohnsonLLP
1330 ConnecticutAvenue,N.W.
Washington,DC 20036
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