
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OFILLINOIS

PEORIA DIVISION

DEBRA K. KEACH and PATRICIA A. SAGE, )
)

Plaintiffs, )
)

vs. ) CaseNo.0l-1168
)

U. S. TRUST COMPANY, NA., et aL, ) ASHLEY FOSTER’SRESPONSE
) TO PLAINTIFFS’ SUR-REPLY

Defendants. )

ASHLEY FOSTER’SRESPONSETO PLAiNTIFFS’ S1IJR-REPLY

Ashley Bradley, f/k/a Ashley Anne Foster, by her attorneys, for her Responseto

Plaintiffs’ Sur-Reply,as permittedby Order of this Court dated 13 January2003 statesas

follows:

1. This Defendantfirst notesthatnoneof the four expertsrecentlyidentifiedby the

Plaintiff have identified this Defendantin any capacityin anyof their reports. In that regard,

they are not unlike any of the otherpreviouslydisclosedexpertsretainedby Plaintiffs. The

similarity endsthere.

2. Plaintiffs’ allegationsin their AmendedComplainthavebeenfully describedin

the Briefs filed herein. Paragraph271 of the AmendedComplaint allegesshereceivedplan

assets. Paragraph272 alleges shehad knowledgeof circumstancesthat renderedboth stock

transactionsunlawful. This Defendantis suedaccordingto paragraph47 as“a party in interest

asto theESOPwithin themeaningof ERISA §3(14),29 U.S.C. § 1002(14).” Most significantly,

Plaintiffs allegein theirComplaintthat theESOPpaidmore thanadequateconsiderationfor the

F&G stockin 1995.
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3. It is thepositionof this Defendantthathavingallegedthat sheis apartyin interest

and that theESOPpaidmorethanadequateconsideration,it was theburdenof thePlaintiffs in

presentingtheir evidenceas to adequateconsiderationthat it bepresentedin theircasein chief

andnot asrebuttaltestimony. Further,this Defendanthas,in herReplyBrief, by citationto each

expert’sreport and depositiondemonstratedthat evenasrebuttalwitnessestheyoffer no specific

opinionasto thefair marketvalueof F&G stock.

4. Plaintiffs Sur-Reply chiefly consists of excuse and explanationfor the four

experts. It is not sufficient to criticize another’s report or suggestalternativemethodsof

evaluationexisted. That alternativeevaluatorswould arrive at different conclusionsis not

Plaintiffs’ burdenofproof. Thatwould be far too easyif that wasall that wasrequired. Instead,

Plaintiffs’ full burdenis to offer proofin its casein chiefthatthe ESOPpaidmorethanadequate

consideration.Plaintiffs havefailed to do so.

WHEREFORE,this Defendantpraysthat this Court granther summaryjudgmentasto

all claimsandthat shebe dismissedfrom this suit.

ASHLEY FOSTER,Defendant

By herAttorneys,KAVA.NAGH, SCULLY,
SUDOW,WHITE & FREDERICK,P.C.

By_________
CharlesG. Roth,ARDC 023991 3
JamesW. Springer,ARDC 06192903
JosephZ. Sudow,ARDC 2764989
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CERTIFICATE OF SERVICE

The undersignedcertifies that a copy of the foregoing documentwas servedupon the

following by placing the samein an envelope,postagefully prepaid,and by depositingsaid

envelopein a U.S. PostOffice Mail Box in Peoria,Illinois, or by handdelivery, on the~ (
dayof January,2003,addressedasfollows:

Mr. DeanRhoads
Sutkowski& Rhoads,Ltd.
124 S.W. AdamsSt.
Suite560
Peoria,IL 61602

Mr. TimothyBertschy
Heyl, Royster,Voelker& Allen
124 S.W. AdamsSt., Suite600
Peoria,IL 61602

Ms. NancyRoss
McDermott,Will & Emery
227 W. MonroeStreet
Chicago,IL 60606-5096

Mr. DeanR. Essig
135 WashingtonSquare
Washington,IL 61571

Mr. BradleyM. Jones
Mr. RichardL. Pemberton
Meagher& Geer,P.L.L.P.
4200MultifoodsTower
33 SouthSixth Street
Minneapolis,MN 55402
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Mr. RichardJ.Pautler
ThompsonCoburnLLP
OneFirstarPlaza

34
th Floor

St. Louis, MO 63101

Mr. RobertEccies
O’Melveny & Myers
~ ~

3
th St.NW

Washington,DC 20004

Mr. JeffreyB. Rock
Hasselberg,Rock,Bell & Kuppler
4600N. BrandywineDrive
Assoc.BankBldg. Suite200
Peoria,IL 61614-5591

Mr. StephenD. Gay
Husch& EppenbergerL.L.C.
401 Main Street
Suite 1400
Peoria,IL 61602

Mr. LelandL. Smith
Hinshaw& Culbertson
456 FultonStreet
Suite298
Peoria,IL 61602-1220
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Mr. Sari Alamuddin
Seyfarth Shaw
55 E. Monroe,Suite4200
Chicago,IL 60603

Mr. Roy G. Davis
Davis & Campbell L.L.C.
401 Main Street,Suite1600
Peoria,Illinois 61602
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Mr. JamesC. Bailey
Steptoe & Johnson LLP
1330ConnecticutAvenueNW
Washington, DC 20036

Mr. RobertRiffle
Elias, Meginnes,Riffle & Seghetti
416 Main Street, Suite 1400
Peoria,Illinois 61602

Charles G. Roth, ARDC 0239 113
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