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REPLY BRIEF OF STEPHEN P. BARTLEY, MICHAEL F. NORBUTAS, AND
FREDERICK J. STUBER IN SUPPORT OF THEIR MOTION FOR SUMMARY

JUDGMENT

INTRODUCTION

OnJanuary18, 2003,DefendantsStephenP. Bartley,MichaelF. Norbutas,and Frederick

3. Stuber(hereinafter“theseDefendants”)receivedPlaintiffs’ Responseto DefendantsStephen

P. Bartley, Michael F. Norbutas,and Frederick J. Stuber’sMotion for SummaryJudgment

(hereinafter“Plaintiffs’ Response”). Pursuantto this Court’s Orderof January10, 2003, the

following representstheReplyBriefof theseDefendants.

REPLYTO ADDITIONAL MATERIAL FACTSCLAIMED TO DEFEATTHE MOTION
FOR SUMMARY JUDGMENT.

Plaintiffs’ Responseat 21ff. lists numerousadditional facts,which Plaintiffs’ allege are

materialandwhich supposedlydefeattheseDefendants’Motion for SummaryJudgment.These

Defendantswill follow theparagraphnumerationusedby thePlaintiffs.

Plaintiffs’ Additional MaterialFactssectionimproperlyincludesargumentativeheadings,

which do not simply direct the Court to thesubjectof the following paragraphs,but makelegal

and factual argument,without any citation to the record. Examplesinclude “Prior to the 1995

Transaction,Stuber,Norbutas,and BartleyKnew that GovernmentalRegulationof Sweepstakes

Poseda Significant Threat to F&G’s Business”(page 55) and “U.S. Trust’s Lack of Good

Faith/Lack of Due Diligence” (page 62). TheseDefendantsobject to all headingsin the

Statementof Additional Material Factsas improper,argumentative,and unsupportedby any

citation to the record. TheseDefendantsmove to strike all suchheadings,or in the alternative,

denythem.
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35. At paragraph35, Plaintiffs incorporateparagraphs1 through 189 of Plaintiffs’

First Motion for SummaryJudgmentas to Liability Against DefendantsEllen D. Foster, as

ExecutrixoftheEstateofThomasS. Foster,andMelvyn R. Regal: AdmittedFailureto Disclose

Material Information. ThesePlaintiffs hereinincorporatethe responseto thoseparagraphsfiled

by FosterandRegal,on August 1, 2002, in thefollowing pleading: DefendantFosterandRegal

Responseto Plaintiffs’ First Motion for SummaryJudgmentasto Liability. Plaintiffs’ paragraph

35 further incorporatesparagraphs1 through 105 of Plaintiffs’ SecondMotion for Summary

Judgmentas to Liability Against U.S. Trust: Breachof Loyalty and Prudence: Failure to

Investigate. TheseDefendantsherein incorporateas their responseto thoseparagraphsU.S.

Trust Company’sResponseto Plaintiffs’ SecondMotion for SummaryJudgment,filed hereinon

August 14, 2002. Plaintiffs’ paragraph35 further incorporatesparagraphs22 through 292 of

their Responseto DefendantDickes’ Motion for SummaryJudgment. TheseDefendants

incorporateastheirResponseto paragraphs22 through292 the pleadingentitledReplyofLyle

T. Dickes to Plaintiffs’ Responseto DefendantDickes’ Motion for SummaryJudgment,filed

hereinon approximatelyOctober1, 2002.

36. TheseDefendantsadmit theallegationsofsubparagraphsa, b, andc ofparagraph

36. Defendantsobject to the term “significant positionsof managerialauthority at F&G or its

subsidiariesorbusinessgroups”asa vagueandnonfactualcharacterization.

37. TheseDefendantsadmit that Stuberwas the agent in fact for Norbutasand

Bartley for signing closing documentsin connection with the 1995 transaction. These

Defendantsdeny that Stuberwas the attorney in fact for Norbutasand Bartley for any other

purpose. TheseDefendantsadmit that StuberattendedF&G Board of Directorsmeetingsfrom
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1994 through July 1996 and receivedboard books of those meetings,but deny that Stuber

attendedBoardofDirectorsmeetingsthroughSeptember,1996.

38. TheseDefendantsadmit that theyreceivedfunds for selling their sharesof F&G

stockto theESOPin 1988. TheseDefendantsdenythat theyhadanyotherprior experiencewith

ESOPtransactions.

39. TheseDefendantsadmit that they receivedthe specific documentsreferredto in

paragraph39. These Defendantsobject to the statementthat they received“a wealth of

information” asvague,ambiguous,andnonfactual.

40. TheseDefendantsadmit that paragraph40 containsan accuratequotation of

excerptsfrom a memoauthoredby DefendantNorbutas,butpoint out that theentire memois not

quoted. TheseDefendantslater acquiredinformation that a control premiumwasappropriate.

Defendantsobjectto the final paragraphof the quotation,which discussesthe 1988 transaction,

asnot relevantormaterialto this causeof action.

42. Defendantsadmit the factualallegationsof thefirst sentenceof paragraph42, but

object to the vaguenessof “a numberof internaldiscussions.” Defendantsadmit the factual

allegationsof the secondand third sentencesof paragraph42. Defendantsadmit that the fourth

sentenceof paragraph42 containsaccurate,but selectivequotations,from theNorbutasmemo,

andfurtherassertthat theentirememo is not quoted. Thecontextand contentsof thememo are

further describedin theNorbutasdeposition. TheseDefendantsadmit the factualallegationsof

the lastsentenceofparagraph42.

43. TheseDefendantsadmit thefactualallegationsofparagraph43.

44. TheseDefendantsadmit the factualallegationsof paragraph44, but furtherassert

that materialportionsof theValuemetricsresponsehavebeenomitted.
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45. TheseDefendantsadmit thatparagraph45 is an accuratequotationfrom a portion

ofStuber’sletterto Van Horn.

46. TheseDefendantsadmit the factual allegationsof paragraph46, but further state

that Norbutas’concernwasnotwith valuation,butwith F&G’s tax liability.

47. TheseDefendantsadmit thefactualallegationsofparagraph47.

48. TheseDefendantsadmit thefactualallegationsof paragraph48.

49. TheseDefendantsadmit that paragraph49 containsan accuratequotationof a

portion oftheconfidentialmemorandumofAugust25, 1995.

50. TheseDefendantsadmit thefactualallegationsofparagraph50.

51. TheseDefendantsadmit thefactualallegationsofparagraph51.

52. TheseDefendantsadmit that the quotationin paragraph52 is a portion of the

confidentialdisclosurememorandumreferredto.

53. TheseDefendantsadmit that the quotation in paragraph53 is a portion of the

confidentialdisclosurememorandumreferredto.

54. TheseDefendantsadmit the factual allegationsof the first sentenceof paragraph

54 concerningthe EIIP Program. TheseDefendantsadmit that the secondsentenceofparagraph

54 containsan accuratelyquotedexcerpt from the confidential disclosurememorandum,but

furtherstatethat thismemorandumis not theEIP Plandocument.

55. TheseDefendantsadmit the factualallegationsof paragraph55, but furtherassert

that thereferenceddocumentsarenot quotedin their entirety.

56. TheseDefendantsadmit the factualallegationsof paragraph56, but further state

that thequotationsare anot completestatementofthequoteddocument.
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57. TheseDefendantsobject to theassertionthat the Norbutastax “scheme”was“an

importantfacetof the 1995 transaction.” This expressionis vague,conclusary,and ambiguous.

TheseDefendantsadmit that PriceWaterhouseissuedthe opinionletterreferenced,but denythat

PriceWaterhousereferredto the opinion letter as a “tax schemeopinion.” Furtheranswering,

theseDefendantsassertthatNorbutas’proposalwaslawful andbeneficialto F&G.

58. TheseDefendantsdeny that the term “tax schemeopinion” occurred in the

referenceddocument. TheseDefendantsadmit that paragraph58 (a) through ~) containsa

partial recitationof, andpartialquotationfrom, thereferenceddocument.

59. TheseDefendantsdeny that the term “tax schemeopinion” was used in the

referenceddocuments.TheseDefendantsadmit theotherfactualallegationsofparagraph59.

60. TheseDefendantsdeny that the EIP sharesreferencedin the first sentenceof

paragraph60, “were supposed[to] have restrictions.” The sharesdid haveactual restrictions.

TheseDefendantsadmit that the secondsentenceof paragraph60 accuratelyquotesan excerpt

from the referenceddocument.

61. TheseDefendantsdenytheallegationsof the first sentenceofparagraph61. U.S.

Trust did not haveany obligation or powerto redeemthe shares. F&G had the authority to

redeema certainnumberof EIP sharesperyear,asdescribedin the “Annual Put” sectionof the

Agreementto PurchaseStock, dependingupon the financial condition of the company. These

Defendantsadmit that the F&G directorspasseda resolutionallowing the EIP II sharesto be

purchasedby the ESOP,with the moneycontributedby F&G to the ESOP. TheseDefendants

object to the words “instead” and “again” in the secondsentenceasmischaracterizationsof the

actionsof F&G’s Boardof Directors. TheseDefendantsadmit that U.S.Trustactedonbehalfof

the ESOP to purchasethe sharesin the 1997 transaction. TheseDefendantsdeny the last
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sentenceofparagraph61, including footnote5. ThePlaintiffs’ statementsmix andconfusethree

separatetransactionscarriedout in 1997,namely: (1) thepurchaseofEIP II sharesby theESOP;

(2) the purchaseof shares,at a discountedprice, by F&G from peopleno longeractive in the

business;and (3) the purchaseof sharesby F&G for its SubchapterS election. SeeMotion for

SummaryJudgmentof DefendantsStephenP. Bartley, Michael F. Norbutas,and FrederickJ.

Stuberat 22 ff. and thedocumentscited therein. TheseDefendantsobjectgenerallyto paragraph

61 on thegroundsthat it leavesout severalessentialelementsof thetransactionsit refersto, and

thusdoesnot give a fair andcompletestatementofthosetransactions.

62. TheseDefendantsadmit that the quotations contained in paragraph62 are

accurateselectionsfrom thedocumentreferenced.

63. These Defendantsadmit that the quoted language is an excerpt from the

referenceddocument.

64. These Defendantsadmit that the quoted language is an excerpt from the

referenceddocument.

65. These Defendants admit that the quoted language is an excerpt from the

referenceddocument.

66. These Defendantsadmit that the quoted language is an excerpt from the

referenceddocument.

67. TheseDefendantsadmit thefactual allegationsof paragraph67, but notethat the

quotedlanguageis not a completerecitationof thetermsofthereferenceddocument.

68. TheseDefendantsadmit thatparagraph68 is apartial recitationof thecontentsof

thereferenceddocument.
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69. TheseDefendantsadmit that paragraph69 is a partial recitationof thecontentsof

thereferenceddocument.

70. TheseDefendantsadmit that thetransactionwas consummatedon December20,

1995 and further admit that the languagequoted in paragraph70 is an excerpt from the

referenceddocument.

71. These Defendants admit that Stuber signed the Receipt for PurchasePrice

referencedin paragraph71 and admit that the quotation is an excerpt from the referenced

document.

72. TheseDefendantsadmit the factualallegationsof subparagraphsof a, b, andc of

paragraph72, but .object to the term“relevant detailsof that transaction”as beingvagueand

incomplete. These Defendants repeat that the Plaintiffs have confused three separate

transactionsas“the 1997 transaction.”SeeDefendants’Responseto paragraph61 above.

73. TheseDefendantsadmit the factualallegationsof paragraph73, but notethat the

quotationis only apartialstatementof thecontentsof thereferenceddocument.

74. TheseDefendantsadmit the factual allegationscontainedunder “shares” and

“purchaseprice,” but deny that paragraph74 is an accurate summaryof the referenced

transaction.A significantportionofthe aftertax proceedsof thepurchasepricewerereinvested

in newsharesofF&G stock.

75. TheseDefendantsadmit the factualallegationsof theparagraph75, but note that

what the Plaintiffs describeasthe“1997 transaction”is actuallythreeseparatetransactions.See

theseDefendants’responseto paragraph61 above.
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76. TheseDefendantsadmit the factual allegationsofthe paragraph76, but note that

what thePlaintiffs describeasthe “1997 transaction”is actuallythreeseparatetransactions.See

theseDefendants’responseto paragraph61 above.

77. TheseDefendantsdenythe allegationsof paragraph77. Thedecisionto adopta

fair marketvaluebasedEIP Plan wasmadeon theadviceofoutsideconsultants.SeeMotion for

SummaryJudgmentof DefendantsStephenP. Bartley, et al. at 19-20, paragraph87 and the

Exhibits cited therein.

78. TheseDefendantsadmit that Valuemetricsvalued the sharesof F&G as of the

valuation dates,and for the reportedvalues, containedin paragraph78, but deny that these

valuationsweredone“close to the time of the 1995 transaction.” Defendantsfurtherassertthat

thesevaluations,beingdoneon aminority basis,arenot relevantto the 1995 transaction.

79. TheseDefendantsadmitthat thebook valueoftheirsharesofF&G was$5.39and

admit that $19.50was thepersharevaluein theDecember1995 transaction. TheseDefendants

denyall otherallegationsofparagraph79.

80. TheseDefendantsadmit that Stuberservedasthe agentin fact of Norbutasand

Bartley solely for the purposeof executingthe transactiondocumentsin connectionwith the

December,1995 transaction.TheseDefendantsadmit that StuberwasSeniorVice Presidentof

Financeand CorporateSecretaryfor F&G, andSecretary/Treasurerfor MBC. TheseDefendants

admit that Stuberattendedthe F&G boardmeetingsfrom 1994throughJuly, 1996, but denyall

otherallegationsofparagraph80, including theimplicationsof”as such.”

81. These Defendantsdeny that Stuber was “intimately involved with the 1995

transaction”asvague,ambiguousand conclusary. Furtherresponding,theseDefendantsassert

that Stuber’sactivities aredescribedin his deposition,Affidavits, andcalendarnotes.
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82. TheseDefendantsdeny that Stuber was “intimately familiar” with the 1995

transaction,on the groundsthat that expressionis vague, ambiguous,and conclusary. These

Defendantsdenythat Valuemetrics,Foster,andRegal “were laboringundervariousconflictsof

interest,” and deny that Stuberhad any suchknowledgeof any supposedconflicts of interest.

Morespecifically,theseDefendantsreplyto thesubparagraphsofparagraph82 asfollows:

a. TheseDefendantsadmit thefactualallegationsofsubparagrapha.

b. TheseDefendantsadmit that Stubersent a list of questionsto Brad Van

Horn of Valuemetricsand participatedin January3, 1995 meeting. TheseDefendants

admit that questionswere askedconcerningmaximizing sharevalue, but assertthat the

summaryof that testimonyin subparagraphb is incompleteandmisleading.Thepurpose

ofthe questionswasnot limited to the 1995 transaction.

c. TheseDefendantsadmitthat Stuberparticipatedin aMay 8, 1995meeting

with Valuemetricsand admit thatthequotedlanguagefrom subparagraphc is an excerpt

from the documentreferenced.

d. TheseDefendantsadmit that thefinal Valuemetricsvaluationfor yearend

1994was issuedon ouraboutMay 10, 1995.

e. ThesePlaintiffs admit that Stuberreceivedthe referenceddocumentand

admit that the languagequoted in subparagraphe consists of excerpts from that

document. TheseDefendantsobject that subparagraphe is an incompletestatementof

thereasonsfor choosingan ESOPandthe goalsof theESOP.

f. TheseDefendantsadmit that Stuberand Norbutasreceivedthe referenced

memorandumfrom Sudow,which is quotedin part in subparagraphf.

g. TheseDefendantsadmit thefactualallegationsofsubparagraphg.
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h. TheseDefendantsadmit thefactualallegationsof subparagraphh.

i. TheseDefendantsadmit thefactualallegationsof subparagraphi.

j. TheseDefendantsadmit thefactualallegationsof subparagraphj.

k. TheseDefendantsadmit the factualallegationsofsubparagraphk.

1. TheseDefendantsadmit the factual allegationsof subparagraph1, subject

to thequalificationsanddenialscontainedin paragraph74 above.

m. TheseDefendantsadmit that Stuberknew on December20, 1995 that

F&G’s executivecommittee(composedof Foster,Regal,and Pellegrino)hadappointed

U.S. Trust astrustee,pursuantto the instructionsand authorizationof F&G’s Board of

Directors.

n. TheseDefendantsadmit that the languagequotedin subparagraphn is an

excerptfrom thedepositionof Stuber.

o. TheseDefendantsadmit thefactualallegationsof subparagrapho.

83. TheseDefendantsadmit that the quotedlanguageofparagraph83 is containedin

Norbutas’deposition.

84. TheseDefendantsadmitthe factualallegationsof paragraph84, but assertthat the

Sudowmemorandumreferredto apparentconflictsof interest.

85. TheseDefendantsobjectto anddenytheexpression“e.g.,” but admit that Bartley

sent to VanHorn a memorandum,which is quotedin part in paragraph85 andthat Bartleyhad

othercontactswith Valuemetrics.

86. These Defendantsobject to and deny the phrase “such ‘due diliegence’ as

Sonnenschein,Nath & Rosenthalconducted”on thegroundsthat suchlanguageis argumentative
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and containsfalse implications. TheseDefendantsadmit that Bartleyhad discussionswith the

Sonnenscheinfirm. TheseDefendantsadmittheotherfactual allegationsofparagraph86.

87. TheseDefendantsadmit that the quotedlanguagein paragraph87 is an accurate

recitationof portionsof Bartley’sdeposition.

88. TheseDefendantsadmit that paragraph88, and quotationscontainedtherein, are

an accuraterecitationofportionsofBartley’sdeposition.

89. TheseDefendantsadmit that they knew of MBC’s useof sweepstakes,but deny

all otherallegationsofparagraph89.

93. TheseDefendantsadmit that a meetingoccurredon thedateandplacedescribed,

that the Defendantsattendedthat meeting, and that paragraph93 accuratequotes selected

excerptsfrom the materialspreparedfor that meeting. TheseDefendantsrefer the Court to

Motion for SummaryJudgmentof DefendantsStephenP.Bartley, et al. at 32 ff. (Sweepstakesas

a SupposedThreat) for an explanationof the contextof thesemeetingsand documents.These

Defendantsobjectto footnote8 asimmaterial.

94. TheseDefendantsadmit that the documentsrecitedreferredto certainthreatsto

F&G’s businesses,but assertthat thethreatswere listed by Plaintiffs wereamongmanypossible

threatsidentified in the referenceddocuments.

95. TheseDefendantsadmit that paragraph95 accuratelyquotesabrief portionof the

referencedmemorandum,but note thatthe documentrefersto a changein the “magazineagency

business,”which is irrelevantto anyissuein thepresentcause.

96. TheseDefendantsadmit that Fosterauthoredthe documentreferredto, andadmit

that paragraph96 containsaccurate,partialquotationsfrom that document.
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97. . TheseDefendantsadmit that attorneyAwerdick sentthe referenceddocumentas

described,and admit that paragraph97 contains an accuratequotation from a part of that

document. TheseDefendantsfurtherassertthat mostof thepromotionalactivitiesreferredto by

Awerdick werenot practicedby MBC.

98. TheseDefendantsadmit that paragraph98 containsan accuratequotationof a

portionof Stuber’sdeposition.

99. TheseDefendantsadmit thefactual allegationofparagraph99.

100. TheseDefendantsadmit that Stuberand the F&G Board receivedthe referenced

memorandum,and admit that paragraph100 containsan accuratepartial quotation from that

memorandum.TheseDefendantsobjectto theword “but” asargumentative.

101. These Defendants admit that Norbutas wrote the referenced document to

Goldberg, and admit that paragraph101 containsan accuratequotation of a portion of the

referenceddocument. TheseDefendantsnote that the word “you” is omitted from the last

sentenceof thequotedtext.

102. TheseDefendantsadmit that the none of the valuation reports preparedby

Valuemetricsexplicitly referred to sweepstakesas a threat, but assert that Valuemetricswas

familiar with the nature of MBC’s business,including its use of sweepstakes. Unlike the

strategicplanningdocuments,the valuationspreparedby Valuemetricswerenot intendedto list

strengths,weaknesses,opportunities,andthreats.

103. TheseDefendantsadmit that Stuber,Norbutas,and Bartley had experiencewith

F&G’s 1992 due diligence for the acquisitionof MBC, but deny that the purposeof that due

diligencewascomparableto thedue diligencecarriedout in connectionwith the 1995 valuation

ofF&G shares.
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104. TheseDefendantsadmit that Dickes circulated the referenceddocument,and

admit that paragraph104 containsa partial recitation of and partial quotations from that

document.TheseDefendantsadmit thatJimDakencirculatedthechecklistreferenced.

105. TheseDefendantsadmit thefactualallegationsofparagraph105.

106. TheseDefendantsadmit the factual allegationsof paragraphlo6,but assertthat

the purposeof the due diligencereferredto in paragraph106 wasdifferent from thepurposeof

thedue diligencecarriedout in connectionwith the 1995valuationofF&G shares.

107. TheseDefendantsadmit the factual allegationsof paragraphlo7,but assertthat

purposeof the due diligencereferredto in paragraph107 wasdifferent from thepurposeof the

duediligencecarriedout in connectionwith the 1995 valuationofF&G shares.

108. TheseDefendantsdeny that the due diligenceconductedby U.S. Trust and the

due diligenceconductedby F&G for the MBC acquisition“bore no resemblance”to eachother.

TheseDefendantsassert that the purposesof the two episodesof due diligence were quite

different,andthereforethemethodsofduediligenceweredifferent for appropriatereasons.

109. These Defendants admit that paragraph 109 accurately recites certain

representationsor statementscontainedin the agreementsreferredto, but Defendantsdenythat

Houlihan referredto “corporate insiders and potentially selling shareholders”in its agreement.

TheseDefendantsagain assertthat the purposesof the two episodesof duediligence(the 1992

and 1995 transactions)were completelydifferent, and thereforethe methodsof investigation

wereappropriatelydifferent.

110. TheseDefendantsadmit that paragraph110 containsaccurateexcerptsfrom and

summariesof portionsof the referenceddocument. TheseDefendantsdeny and object to the

statementthat “also the physical effort betweenthe two undertakingsdiffered greatly,” on the
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groundsthat that expressionis unexplainedand undefined,andthatthepurposesofthe 1992and

the 1995episodesofduediligencewerequite different.

111. TheseDefendantsadmit that paragraph111 is an accuraterecitationof parts of

the depositionsof Goldberg and Sheaconcerningtheir due diligence efforts, but assert that

paragraph111 is not a completerecitationofthat duediligence.

112. TheseDefendantsobjectto and denythestatementthat “Finally, thescopeof the

inquiry and the informationrevealedby MBC/F&G differed dramatically.” Plaintiffs do not

explain or definewhat they meanby differed dramatically. Given thedifferent purposesof the

1992 and 1995 episodesof due diligence, the typesof inquiries were appropriatelydifferent.

TheseDefendantsadmit that paragraph112 containsan accuratesummaryof a portion of the

depositionof Goldberg.

113. These Defendantsadmit that Siske requestedthe documentsreferred to in

paragraph113, and that the requestwas forwardedto Norbutas. TheseDefendantsdeny that

item number12 wassingledout.

114. TheseDefendantsadmit that paragraph114 accuratelysummarizesa portion of

Norbutas’deposition,but object to the word “however.” TheseDefendantsnote that attorney

Calisoff statedthat he met with Norbutasand took notes regardingthat meeting. Calisoff

depositionat 98-99.

115. TheseDefendantsadmit that Bartley could not recall participatingin any due

diligencein connectionwith the 1997 transaction,but assertthat that transactionwasbasedupon

Valuemetrjcs’December31, 1996valuationof F&G shares,asupdatedin thesummerof 1997.

116. TheseDefendantsadmit that paragraph116 accuratelyquotes a portion of the

referenceddocument.
LAW OFFICES

KAVANAGH. SCULLY.SUDOW. WHITE & FREDERICK.P.C.
301 5. ~V. ADAMS STREET.SUITE 700

PEORIA. ILLINOIS 61602-1574
TELEPHONE(309) 676-138I
TELECOPIER (309)676-0324



117. TheseDefendantsadmit that therewere no discussionsor correspondencewith

MagnaBank regardingthe 1995 transactionon December19 or December20, 1995, but assert

that therehad beenprior communicationswith MagnaBank on the 1995 transaction.Exhibits

490, 491.

118. TheseDefendantsadmit that Stuberfaxeda documentto Friendon December21,

1995, which is quoted in part in paragraph118.. TheseDefendantsadmit that MagnaBankhad

not previously receiveda documentsigned by a representativeof U.S. Trust acceptingthe

trusteeship,but assertthat Magna Bank had knowledgeof U.S. Trust’s acceptanceprior to

December21, 1995..Exhibits 490, 491.

119. TheseDefendantsadmit thatparagraph119 is an accuratesummaryof a portion

of Friend’sdeposition.

120. TheseDefendantsadmit that paragraph120 is an accuratesummaryof a portion

ofFriend’sdeposition.

121. Thesedefendantsadmit thatparagraph121 is an accuratesummaryof aportionof

Friend’s deposition. However, theseDefendantsassert that Friend and other employeesof

MagnaBankwereawareofESOPII beforeDecember18, 1995. Exhibits490,491.

122. TheseDefendantsadmit thatparagraph122 is anaccuratesummaryofportionsof

Friend’sdeposition.

123. TheseDefendantsadmit that paragraph123 is an accuratesummaryofportionsof

Friend’sdeposition.

124. TheseDefendantsadmit that paragraph124 is an accuratesummaryof portionsof

Friend’sdeposition.
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125. TheseDefendantsadmit thatparagraph125 is anaccuratesummaryofportionsof

Friend’sdeposition.

126. TheseDefendantsadmit that the documentsreferredto in paragraph126 were

authoredand executedas allegedand admit that paragraph126 is an accuratesummaryof

portionsof Friend’sdeposition. Defendantsassertthat the collateralizedcustodyagreementwas

forwardedin draft by Stuberto BarbaraFriendon December18, 1995. Exhibit 492.

127. TheseDefendantsadmit the factual allegationsof paragraph127, but note that

Bagleydoesnot statewhat, if any,experiencehehashadwith ESOP’s.

128. TheseDefendantsadmit that Bagleymadethe assertionscontainedin paragraph

128, but notethat Bagleydid not statehow he wouldhaveacquiredthe informationhebelieved

necessary,or how he would havecarriedout his suggestedinvestigationin connectionwith an

ESOPpurchase.

129. TheseDefendantsadmitthefactualallegationsofparagraph129.

130. These Defendants admit that Hitchner expressesthe opinions recited in

subparagraphsa through d of paragraph130. TheseDefendantsdeny the allegationsof

paragraph130 e, andfurther assertthat Hjtchnerdid not do a valuationof the F&G shares,was

not askedto do a valuation,anddid not provideevidenceshowinghis competenceto do sucha

valuation. Hitchnerdepositionat 14-18.

131. TheseDefendantsadmitthe factualallegationsofparagraph131.

132. These Defendants admit that Linke expressed the opinions contained in

subparagraphsa throughd ofparagraph132. However,theseDefendantsnotethat Linke did not

producea valuationof F&G shares,wasnot askedto producea valuation,anddid not offer facts

showinghis competenceto do sucha valuation. Exhibit 930.
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133. TheseDefendantsadmit the factual allegationsof 133, but statethatWoiski does

not sayhowmany, if any,ofhis duediligenceprojectswerefor ESOP’s. Exhibit 929 at 8464.

134. TheseDefendantsadmit that Woiski’s report containsthe opinions recited in

subparagraphsa through i ofparagraph134, but assertthat Wolski did not do avaluationofthe

F&G shares,was not askedto do such a valuation, and admitted that he did not havethe

competenceto do sucha valuation. Exhibit 929. Woiski depositionat 57, 115, 205.

THESEDEFENDANTSDENY THAT THE FOLLOWING FACTSCLAIMED BY
PLAINTIFFS AS ADDITIONAL MATERIAL FACTSARE MATERIAL TO THE PRESENT

CAUSE.

40. TheseDefendantsobject to paragraph40, to the extent that it refers to the 1988

transaction,asimmaterial.

41. TheseDefendantsobjectto paragraph41 as immaterial,becauseit dealswith the

1988 transaction.

90-92. TheseDefendantsobjectto paragraphs90-92asimmaterial,sincetheyreferto the

conditionof MBC beforeits acquisitionby F&G.

93, footnote8. TheseDefendantsobjectto footnote8 as immaterial,on thegroundsthat

it refersto foodandentertainmentprovidedat a meeting. Thosecircumstancesarenot relevant

to anyissuein this case.

ARGUMENT

I. Plaintiffs’ Attempt To Impose On These DefendantsA Burden That Is Not

Found In ERISA Or In The Relevant CaseLaw.

Plaintiffs’ Responseat 82, 85, 86 characterizestheseDefendantsas“corporateinsiders,”

with the implicationthat that label imputessomespecialburdenof proofon theseDefendantsor

some special rule of liability. However, neither “insider” nor “corporateinsider” occurs in
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ERISA, and Plaintiffs do not cite any ERISA casethat purportsto definesucha category. The

Ninth Claim of the First AmendedComplaint allegesthat theseDefendantswere parties in

interestwho receivedincomefrom thesaleof F&G stockto the ESOP. Partiesin interestare

defined in ERISA to include officers and employeesof the employerof any personwho is

coveredby an ERISA plan, and it is presumablythis part of the definition that Plaintiffs rely

upon. 29 U.S.C. § 1002(14). It is improperfor Plaintiffs to attemptto createa newcategoryof

person,subjectto greaterscrutinythanordinarypartiesin interest,andto applythat definition to

theseDefendants.

Plaintiffs’ attempt to impose further unwarrantedburdenson these Defendantsby

assertingthat ERISA §406, which forbids purchasesfrom parties in interest, subjectto the

exception for ESOP’s (ERISA §408), imposes virtually absoluteliability upon so called

corporateinsiders.

“Through the categoricalbar representedby ERISA §406, Congresshasissueda
clear and easily comprehensiblewarning to all corporate insiders considering
transactionswith pension funds. ERISA §406 implementsthe congressional
determinationthat insider transactionsare presumedto be harmful to the plan.
ERISA §406 itselfprovidesadequatenotice of a breachto defendant-transferees
or, at the least,providestransfereeswith notice that they will be responsibleto
either: (a) ensurethe transactionis fair, or (b) make restitution if it is not.”
Plaintiffs’ Responseat 82-83. Emphasisin theoriginal.

Plaintiffs provide no caselaw authority that an ESOP is presumedto be harmful and

indeedthe relevantcaselaw suggestsotherwise. Kuper v. lovenko,66 F.3d 1447, 1458 (6th Cir.

1995) (Congressintended to encourageESOP’s). Plaintiffs provide no authority for the

propositionthat a party in interesthasa duty to ensurethat the transactionis fair. Harris Trust

and SavingsBankv. SolomonSmithBarney, Inc., 530 U.S. 238, 120 S.Ct. 2180, 147 L.Ed.2d

LAW OFFICES
KAVANAGH. SCULLY. SUDOW. WHITE & FREDERICK.P.C.

301 5. ‘N. ADAMS STREET. SUITE 700
PEORIA. ILLINOIS (~I602-I574
TELEPHONE (309) 676.1381
TELECOPIER(309) 676-0324



187 (2000),upon which Plaintiffs rely, containsno suchstatement.Indeed,evena fiduciary is

not an insurer,but rathera personwho is heldto the duty ofaprudentman. 29 U.S.C. § 1104.

Plaintiffs’ argument,asrecited above,misstatesthe law. Uponthe authority of Harris

Trust, and generaltrust law, theseDefendants,aspartiesin interest,are liable to a restitutionary

remedyif more thanadequateconsiderationwas paid for their F&G shares,and if they had

actual or constructiveknowledgethat the saleof theseshareswas in violationof ERISA. Harris

Trust,530 U.S.at 250.

In the Introduction to the Response,at 1-2, but not in their Argument,Plaintiffs assert

that theseDefendantshavenot pleadedthat the transactionswere ESOP’s, for which adequate

considerationwas paid, and therefore exempt (under ERISA §408) from the §406 ban on

purchasesfrom partiesin interest. However,thePlaintiffs’ FirstAmendedComplaintpleadsthat

thetransactionswereESOPtransactions,and theseDefendants,in theirAnswer, havedeniedthe

allegationsthat more than adequateconsiderationwas paid. In addition, theseDefendants,

alongwith Ellen D. FosterasExecutrix and Melvyn R. Regal filed (on September13, 2002)

Defendants’Rule 15 Motion to Amend Answer, to assert§408 as an affirmative defense. The

Courthasnot yet ruledon that Motion.

II. Plaintiffs HaveNo EvidenceOf Any Misconduct By TheseDefendants.

The First AmendedComplaintdoesnot allegeanymisconductor violationof ERISA by

theseDefendants,but Plaintiffs’ Responseat 85-88 refers in pejorativeterms to a plandevised

by Norbutasto realizea tax savings for F&G in connectionwith the 1995 ESOPtransaction.

Specifically,Norbutasauthoredmemoswhich pointedout that if the existing shareholdersright

to resell their sharesto the corporationfor book valuewere changedto a right to resell at fair

marketvalue,the corporationwould benefit in the form of $14.4 million in additionalcash. In
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fact, thebook valuerestrictionon the saleof executiveincentiveplanshareswaseliminated,to

allow thosesharesto be sold for fair marketvalue.

Plaintiffs do not claim that the proposalby Norbutaswasunlawful, or that thecompany

failed to realizethepromisedtax savings. Rather,Plaintiffs imply, without actuallysaying so,

that this project resultedin theESOPpayinga higherpriceper sharethan it shouldhavefor the

sharesthat it purchasedin 1995, in violation ofERISA.

However, Norbutas’ plan had nothing to do with the price paid by the ESOP, and

Plaintiffs do not assertany factsthat would showthat it did. Thepricewhich theESOPpaidfor

the shares,sold by theseDefendantsandothers,wasdeterminedby valuationsby Valuemetrics

and HoulihanLokey, and by negotiationsamongthem, U.S. Trust, andF&G, to arriveat $19.50

pershare. Goldbergdepositionat 60-64. Thatpricewas,in theopinion of the partiesbestable

to judge, the fair marketvalueof thoseshares.Fair marketvalueasdeterminedin goodfaith by

the fiduciary is the generaldefinition of adequateconsiderationunder ERISA. Donovan v.

Cunningham,716 F.2d 1455, 1467 (
5

th Cir. 1993),cert. denied,467 U.S. 1251, 104 S.Ct.3533,

82 L.Ed.2d 839 (1984). Book value “...is arrived at by adding all assetsand deductingall

liabilities and by dividing that sum by the numberof sharesof common stock outstanding.”

Black’s Law Dictionary (
5

th Ed. 1979)at 165. No one in this casehassuggestedor evenimplied

that the book valueof F&G shareswas the fair marketvalueor was adequateconsiderationin

Decemberof 1995. Thefact thatbook valuewas$5.39per share,whereasfair marketvaluewas

$19.50per share,asassertedin Plaintiffs’ Responseat 88, doesnot prove constructivefraud or

excessiveprice, contrary to the Plaintiffs’ claim. Note eventhe Plaintiffs’ most far fetched

speculationsabout value have assertedthat S5.39 per share was adequateconsiderationin

Decemberof 1995.
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III. Plaintiffs’ Allegations Of Misconduct By Others, Supposedly Known To

TheseDefendants,Are Without Factual Support.

Plaintiffs’ responseat 88-93 recites a variety of allegationswhich the Plaintiffs have

raisedagainstotherDefendantsin the abovecause. For the sakeof convenienceto this Court,

and without in anyway concedingthevalidity of thesearguments,theseDefendantsrefer this

Court to theMotions for SummaryJudgmentpreviouslyfiled hereinby all otherCo-Defendants,

morespecificallythe following: Motions for SummaryJudgmentofU.S. TrustCompany;Ellen

D. Foster as Executrix of the Estateof Thomas S. Foster, Deceasedand Melvyn R. Regal;

Valuemetrics,Inc.; Houlihan, Lokey, Howard & Zukin, Inc.; A. RobertPellegrino,RobertA.

Ostertag,Terry P. Cole, Alan R. Dix, andJon D. Elletson;William J. Gehring,et al., JamesN.

Freid and RichardS. Hodgson;GregoryMcAllister; and Lyle Dickes. TheseDefendantsalso

incorporatetheReplyBriefs filed by theCo-Defendantsrecitedabove.

These Defendantsshall addressbriefly one issue raised by the Plaintiffs in their

Response,namelythat.becausetheDefendantshadparticipatedin theduediligencesurrounding

thepurchaseofMBC by F&G in 1992,thereforetheyshould haveknown that the duediligence

being conductedby U.S. Trust Companyand others in the fall of 1995 was inadequate.

Plaintiffs’ Responseat 91-92. As to the adequacyof the duediligenceconductedin the fall of

1995, that issuehasbeenadequatelydiscussedanddocumentedin the pleadingsfiled by theCo-

Defendantsasrecitedabove. TheseDefendantssimply addthat their own experiencewith U.S.

Trust Company,Houlihan, Lokey, and Sonnenschein,Nath & Rosenthal,as describedin the

depositionsof theseDefendants,and in theirMotion for SummaryJudgment,showedthat those

threefirms just namedweredoinga thoroughand diligentjob of investigation,andthat Plaintiffs

herein have offered no facts to show that the investigation was other than diligent. These
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Defendantsfurtherpoint out that the 1992due diligenceand the 1995 due diligencewere for

completelyseparatepurposes,the first being a purchaseof the assetsand taking over the

businessof one corporationby another, the second being the valuing of the stock of one

corporation. The seconddue diligencewas for a much more specific and narrow purpose,

namely simply establishingthe fair market value of certain shares,and did not require the

amount of investigation that was involved in the 1992 transaction. That transactionwas

designednot simply to valuethe sharesof MBC, but to determinehow andwhetherF&G could

take it over, assumeits business,run the firm, and make it profitable. That investigation

necessitateda muchmorethoroughduediligencethanwasinvolved in the 1995stockpurchase.

IV. Plaintiffs Have Offered No CompetentEvidenceOf The Value Of The F&G

SharesPurchasedBy The F&G ESOP.

A. IssuesAddressedby PreviousPleadings.

Plaintiffs’ Responseat 72-77, 93-94 argues that Plaintiffs herein have produced

competentevidenceasto the valueof thesharespurchasedby theF&G ESOPin 1995 and1997,

and that that value is considerablybelowwhat waspaid. Most of the factualand legal issues

raisedby the Plaintiffs in this sectionof theirResponsehavebeenadequatelyaddressedin the

following pleadingsby Co-Defendants,which theseDefendantsherebyadopt: Responseof

DefendantsFreidand Hodgsonto the Orderof this CourtdatedDecember26,2002(filed herein

on approximatelyJanuary10, 2003); Certain Defendants’Brief in Responseto December26,

2002 Order Regarding “Fatal Absence of Plaintiff Expert Testimony” (filed herein on

approximatelyJanuary10, 2003); Defendants’Brief in Responseto Court Orderof December

26, 2002 RegardingSpecific AlternativeValue (filed hereinJanuary9, 2003); and U.S. Trust’s

Submissionin Responseto the Court’s Order of December26, 2002 (filed hereinJanuary9,
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2003). As to theseissues,the pleadingsjust cited haveaddressedthem adequately,and these

Defendantswill not furtheraddressthemherein.

B. Plaintiffs’ ArgumentRegardingFederalRule ofEvidence703.

Plaintiffs’ Responseat 79 cites FRE 703 for thepropositionthat an expertcanbasehis

opinionuponotherinformationof atypereasonablyrelied uponby expertsin his field, including

theopinions of otherexperts. Plaintiffs cite ConcernedAreaResidentsfor theEnvironmentv.

SouthviewFarm, 834 F.Supp. 1422, 1436 (W.D.N.Y. 1993),In ReLake StatesCommodities,

Inc., 272 B.R. 233 (N.D.Ill. 2000),Grant v. Chemrex,Inc., 1977 WL 223071,at *7..8 (N.D.Ill.

1997).

It is of coursetrue thatan expertcan,undercertaincircumstances,rely upontheopinions

of anotherexpert. However, that procedurecannotbe usedto sneakin factual findings that

would otherwisebe inadmissiblebasedupon hearsayor lack of adequatefoundation. In the

MatterofJamesWilsonAssociates,965 F.2d 160, 172-171 (
7

th Cir. 1992).

In the presentcause,the Plaintiffs have identified their four expertswhose opinions

supposedlysupport a particularvaluationfor the stock,but they havenot statedwhoseexpert

opinions or expert findings theseindividuals are relying upon pursuant to FRE 703. It is

apparent,however,thatthe findings, reports,andopinionsthat theyarerelyinguponarethoseof

RobertReilly. SeeHitchnerdepositionat 138-139. Indeed,it could hardlybe otherwise,since

none of Plaintiffs’ expertsclaims to have donean actualvaluation of F&G stock,and indeed

they have admittedthat they were not requestedto do sucha valuation,and did not do sucha

valuation. They have not demonstratedthe necessaryqualifications to perform an ESOP

valuation. Plaintiffs are attempting to use the thorough evaluation proceduresand reports
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producedby Reilly, thenrevisethosereportsto theirownsatisfaction,by changingoneortwo of

thevariablesestimatedby Reilly.

TheseDefendantshave not found any precedentswhich rule on comparableefforts at

valuationsin othercases,andindeedthePlaintiffs’ positionis soaudaciousthat it is unlikely that

anyotherlitigant hastakenit. In effect, the Plaintiffs wish to certify Reilly asan expert,adopt

and incorporatehis methodologyand investigations,acceptalmost all ofhis factualfindings, and

then changeone or two variablesto producea different outcome. All of this is to be doneby

rebuttal,sinceno suchopinionwasofferedin thePlaintiffs’ casein chief.

The caselaw, as recited above,allows an expert,undercertain narrowconditions, to

adoptthefacts, findings, conclusions,andopinionsof anotherexpert,andrely uponthemfor his

own opinion. However,no reportedcaseallows the expert to do that and thendisagreewith

selectedelementsof the opinions and factual findings that he is supposedlyrelying upon.

Plaintiffs’ novel interpretationofFRE 703 shouldnot bepermittedby thisCourt.

V. Plaintiffs’ Lack Of Proof That The Actions Of Any Defendant CausedThe

ESOPTo Pay More Than Adequate Consideration Is Fatal To Their Case.

Plaintiffs’ Responseat 78 assertsthat, contraryto theseDefendants’Motion, there is no

requirementthat aPlaintiff provea causalconnectionbetweenmisconductandlossto the ESOP

in order to recoveragainstthem. Plaintiffs cite Chao v. Hall Holding Company,Inc., 285 F.3d

415 (
6

th Cir. 2002)and Reichv. Valley NationalBankofArizona, 837 F.Supp. 1259 (S.D.N.Y.

1993). Defendantsrefer this Court to their Motion for SummaryJudgmentat 36-38 for their

authority on the issue of causation. TheseDefendantsfurther note that the casescited by

Plaintiffs, namely C/zao and Reich, were lawsuits againsta fiduciary, not a party in interest.

TheseDefendants further note that despitesome language in the two decisionsjust cited
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suggestingthat causationneednot beproved,in factboth casesdid find causationandrely upon

it for judgment in favor of the plaintiffs. Specifically, Chao states“However, becauseof

defendants’actions,the Hall ChemicalESOPoverpaidfor the stock by more than $1 millon.”

Chao, 285 F.3dat 444, emphasisadded. Likewise,Reich found that “As A ResultOfValley’s

FiduciaryBreaches,AdequateConsiderationWasNot Paid.” 837 F.Supp.at 1281.

In thepresentcause,Plaintiffs havenoevidenceofeitherlossor causalconnection.

VI. Conclusion.

For the reasonsgiven above,DefendantsStephenP. Bartley, Michael F. Norbutas,and

FrederickJ. Stuberpray thattheirMotion for SummaryJudgmentbegranted,andthat all claims

againstthembedismissedwith prejudice.

PHEN . ARTLEY, MICHAEL F.
NORBUTAS, REDERICK J.STUBER,
Defendantsby eir attorneys,KAVANAGH,
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CDIL Local Rule7.l(B)(2)
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