
iN THE UNITED STATES DISTRICTCOURT
CENTRAL DISTRICT OF ILLiNOIS

PEORIADIVISION

DEBRA K. KEACH andPATRICIA A. SAGE, )
)

Plaintiffs, )
)

vs. ) CASENO. 01-1168
)

U.S. TRUSTCOMPANY, N.A. f/k/aU.S.TRUST)
COMPANY OF CALIFORNIA, N.A., et a!., )

)
Defendants. )

RESPONSEOF LYLE T. DICKES TO PLAINTIFFS’
CONSOLIDATEDSUR-REPLYTO SUMMARY JUDGMENT MOTIONS

Defendant,LYLE T. DICKES (hereinafler“Dickes”), by his attorneys,HUSCH &

EPPENBERGER,LLC, respectfullysubmitshisResponseto Plaintiffs’ ConsolidatedSur-Reply

to SummaryJudgmentMotions.

I, INTRODUCTION

1. Following the filing of supplementalbriefs asrequestedby this Court, concerning

whether certain information attributableto JamesHitchner could be consideredpart of the

summaryjudgmentrecordagainstDickes and otherCount IX Defendantswhosemotionswere

fully briefed,this Court ruled on January13, 2003, that Plaintiffs would bepermittedto file a

Sur-Replyto thosemotions“limited solely to addressingtheir ‘rebuttal’ experttestimonyasto

the true valueof F&G stock at the time of the ESOPtransactions.. . ,“~ Plaintiffs exceedthis

Dickeswould referthe Court to andassumefamiliarity with the BACKGROUNDsectionof his January9, 2003

filing. It setsforth a historyof the mattersrelatedto expertdisclosureandHitchner’sreportanddeposition.

::ODMA\PCDOCS\PEORIA\138771\1



directivein theirSur-Replyby seekingto addopinionsfrom Messrs.Bagley,Linke andWoiski.

Noneof theseindividuals expressedan opinion asto actualvalueof the shareson thedatesin

question. Therefore,all partsofthe Sur-Reply,exceptfor referencesto Hitchner’s report,must

initially bestrickenor ignoredasnotresponsiveto norpermittedby theJanuary13, 2003Order.

Hitchner’s report should also be strickenor given no considerationin connectionwith

Dickes’ summaryjudgmentmotion for a hostofreasons.First, Hitchner’sreportwasnot timely

disclosed,havingnot beensubmitteduntil well after thedeadlinefor Plaintiffs’ expertsfor their

case-in-chief;useof suchan untimely disclosedwitnessin “rebuttal,” by a party allocatedthe

burdenof proof on an issue, is untenable. This argumentappliesto all Count IX defendants,

irrespectiveof when their summaryjudgmentmotionswere filed. Second,thereis no proper

basisfor Hitchner’s reportin thatit is dependentuponhis conclusionsasto sweepstakesrisks,an

areain which he hasadmitted that he hasno experience,let aloneexpertise. Third, asU.S.

Trust’s January9, 2003 Brief pointedout, Hitchnerdid not makehis own independentanalysis

of actualvalueoftheshares,norhasheevenstatedhisown opinionon value.

Hitchner’s reportalsohasno bearinguponthe“knew or shouldhaveknowntest,”except

to highlight againthe total void in Plaintiffs’ caseagainstDickes. Hitchnerchangedsomeof

Robert Reilly’s underlying assumptions,without ever establishinghow someonein Dickes’

position,manyyearsago,would haveknownor shouldhaveknownthat applicationof complex

valuationtechniquesin 2003 by hiredexpertswould at mostproduceasetof competingviewsas

to whatsharevalueswerein December,1995 andJune,1997. Dickesshould notbeheldto have

actuallyorconstructivelyknownthevalueofthoseshareswhenyearslater,evenwith thebenefit

ofhindsight,noagreementamongretainedexpertscanbe reached. Instead,Dickesbelievedthat

the values of the shareswere consistentwith the known views of respectedvaluation firms
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(HoulihanandValuemetrics),morethanor at least$19.50on December20, 1995 and$18.62on

June30, 1997. (SeeSupplementalAffidavit ofLyle Dickesattachedhereto).

Dickes’ Motion shouldaccordinglybegrantedonbothgroundshehasurged.

II. DICKES’ REPLY TO PLAINTIFFS’ ADDITIONAL
CLAIMED MATERIAL FACTS.

2. This Courtonly permittedPlaintiffs to address“rebuttal” experttestimonyasto the

truevalueof F&G stockat thetimeof theESOPtransactions.Paragraphs2a-dof Plaintiffs’ Sur-

Replydo notprovideevidenceofthe allegedtruevalueof theshares.Dickes thereforeobjectsto

inclusion oftheseparagraphsasoutsidethe scopeof the January13, 2003 Orderand otherwise

maintainstheybeconsideredimmaterialto thequestionofwhetherPlaintiffs haveprovidedany

evidenceofvaluein this record. Regardingparagraph2eoftheSur-Reply,Dickesreiteratesthat

this referenceshould not be consideredfor multiple reasons: (1) it is improperand untimely

rebuttal testimony; (2) Hitchner’s views are tied to his conclusionson sweepstakesrisks, a

subjecton which he is not qualified to opine; and (3) Hitchner’s reportdoesnot qualify as an

opinionof valuefor reasonspreviouslystatedin U.S. Trust’s January9, 2003 Brief. The first

sentenceof paragraph2a should not be consideredeither. It speaksagain to the issue of

sweepstakesrisks. Hitchner’sviews thereon,without anyexpertisefor soopining,haveno basis

in the recordor applicablelaw. He lacksexpertisein theparticularfield by his own admission.

Any suchopinionis thereforeinadmissibleunderRule702 oftheFederalRulesof Evidenceand

mustbegivenno consideration.

3. Mr. Bagley’sclaimedopinionsarecompletelyimmaterialto the questionof actual

valueofthe shareson December20, 1995 and June30, 1997. Theyarealsooutsidethelimited

scopeof the Court’s January13, 2003 Order. The mattersset forth in paragraphs3a-c of

::ODMA\PCDOCS\PEORIA\138771\1 -3-



Plaintiffs’ Sur-Replyrelateonly to whataprudentbuyerwould or shouldhavedone. Theyhave

no materialityto Dickesasa sellerof sharesoractualsharevalue.

4. Mr. Linke’s assertedopinions asnotedin paragraphs4a.-d. of the Sur-Replyare

immaterialto the questionof true valueand outsidethe parametersof this Court’s January13,

2003 Order, for reasonspreviouslystated. He doesnot offer an opinion of actualvalueof the

shares.

5. Mr. Wolski’s testimonyis againcompletelyimmaterialto the questionat hand, as

well asbeingoutsidethe scopeof the Court OrderpermittingPlaintiffs to file their Sur-Reply.

Plaintiffs areseekingto bring into the record,waypast the deadlinefor responseto Dickes’

summaryjudgmentmotion, referencesto materialityof risks, due diligence and other matters.

Thesehaveno bearinguponor connectionwith the“true value” issue. This Court should strike

or ignorePlaintiffs’ attemptto addthis immaterialevidencehavingno relationshipto theircase

againstDickes.

IlL APPLICABLE LAW

6 and7. Plaintiffs cite Rule 703 and statean expertcan rely on evidenceif of a type

reasonablyreliedupon by experts. Plaintiffs also noteotherexperts’reportsmaybe amongthe

materialsuponwhich anexpertmight in generalreasonablyrely. Dickesdoesnot disagreewith

the recitalofthesegenerallegalprincipleshut questionstheirapplicability here. Plaintiffs’ Sur-

Reply is flawed by not addressingotherrules, namelyRule 26 (a) (2) of the FederalRulesof

Civil ProcedureandRule 702 oftheFederalRulesofEvidence. Rule26 (a) (2) requiresparties

to discloseexpertwitnessesat thetimesdirectedby the court. Rule 702 providesin effectthat,

before the Court even considersrelevance’or reliability of an expert’s opinion (the Daubert

issue)orwhetherhecanreasonablyrelyuponareportofanotherindividual (theRule703 issue),
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hemustbe qualified asan expertin that particularfield. It is undertheserules that Hitchrier’s

reportfails. WhetherPlaintiffs canmeettheirburdenofproofon unjustenrichmentby basically

waiting until afterReilly wasdisclosedanddeposedandthenhavingHitchnerrely uponReilly’s

opinionson onehandwhilecritiquing somepartson theotheris not evenan issuethatneedsto

bereachedin light ofotherdeficienciesnoted.

IV, ARGUMENT

Hitchner,Plaintiffs’ clearly-denominated“rebuttal” expert,cannotbe permittedto opine

(as in a case-in-chief)on the unjust enrichment“true value” issueon which Plaintiffs bearthe

burdenof proof againstall Count IX defendants. In order to limit the length of this further

Reply, Dickes would direct the Court back to his discussionat pp. 4-8 ofhis January9, 2003

filing. He therediscussesthe caselawsupportingstrict adherenceto deadlinesand theeffect of

failure to abideby them. Dickes also cited casesholding it is completelyinappropriateto use

untimely-disclosedexperts,listed only astimely-disclosed“rebuttal” witnesses,to meetcase-in-

chief/burdenofproofrequirements.Theserulesareespeciallypertinentin thecaseat bar,where

Plaintiffs are trying to use“rebuttal” testimony to presumablyrebut what Dickes and other

CountIX defendantsdid not evenpresent. SinceDickes andtheseDefendantsdid not retainor

discloseexpertwitnessesand/orreports, thereis no expert testimonyfor Plaintiffs’ reportsto

“rebut.” Plaintiffs should thereforenot be allowedto useany rebuttal report to defeatDickes’

Motion.

ThecasesPlaintiffs cited previouslyfor consideringtheir rebuttalexpertsin connection

with all Count IX defensesummaryjudgmentmotionsare inapposite. Neitherthe Ricker nor

Modern Products casesaddressedexpert reportsnot timely disclosed. They only addressed

whetherto permit certainotherevidenceto be placedinto therecordfollowing the final briefon
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themotions. In Modern Products,not only wastheadditional reportnot an untimelydisclosed

expertreport, but it was not “outcomedeterminative”anyway. The court thereforefelt there

would beno prejudicein makingit partoftherecord. TheRicker casesimilarly did not involve

anuntimelydisclosedexpert. JudgeMcDadesimply permittedtheplaintiff anadditionalperiod

of timeto file materialafterbriefinghadclosed. While thesecasesshowa courtmayon proper

groundsallow supplementationof a summaryjudgmentrecord, they do not supportdoing so

with untimelydisclosedopinionevidence.

Even if the Court were to considerHitcimer’s report as timely opinion evidencefor

Plaintiffs’ case-in-chief,on the actual value of the shares,it is still inadmissible. Only

admissibleevidencecan aid in defeatinga summaryjudgmentmotion. 11 Moore’s Federal

Practicep. 56-162.1. However,runningthroughoutHitchner’sreport arenumerousreferencesto

sweepstakesrisks. Seee.g., Plaintiffs’ Ex. 932, pp. 8518, 8519, 8523, 8524, 8525, 8526, 8529-

40, 8559, 8569, 8570, 8571, 8572. Hitchner’s referencesto valuein paragraph2eof Plaintiffs’

Sur-Replyareclearly interrelatedwith anddependentuponopinionsregardingsweepstakesrisks

to theongoingF&G operation. Yet Hitchnertotally lackedexpertisein this particularfield, and

whateverhemightsayon thesubjectis barredby Rule 702.

Hitchner never had any involvement with sweepstakesand had never opined on

sweepstakesrisks. (Hitchner Dep. p. 39). He did not know in 1995 or 1997 about them.

(HitchnerDep. pp. 39-40). No one on Hitchner’s teamhad any familiarity with sweepstakes

issues.(HitchnerDep. p. 44). Hitchnertalked to no one on the outsidewith suchfamiliarity

either. (Hitchner Dep. pp. 44-45). He did not read the reports of certain defenseexperts

regardingsweepstakesrisks. (Hitchner Dep. p. 45). Hitchrier testified he did not know if

sweepstakesinquiries causedF&G’s demise.(HitchnerDep. p. 59). Hitchnersaid he hasno
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experienceor training in determiningconsumerbehaviortowardssweepstakes.(HitcimerDep.p.

132). Hedid not considerhimselfanexpertin sweepstakes.(HitchnerDep.p. 133).

An expert’sdeclarationalonedoesnot geta casepastamotion for summaryjudgment,

for the court must look behind the ultimate conclusion and analyze the adequacyof its

foundation. Mid-StateFertilizer Co. v. ExchangeNationalBankof Chicago, 877 F.3d 1333,

1339 (7th Cir. 1989). The importanceof safeguardingthe integrity of the judicial process

requiresa trial judge,whenhebelievesanexpert’stestimonydoesnot meetgoverningstandards,

to sayso. Id. at 1340. When an expertacknowledgesa lackof expertiseon a subjectthat is the

primary underlyingbasis for his conclusions,the opinion is inadmissible. Jones v. Lincoln

Electric Co., 188 F.3d 709, 724 (7th Cir. 1999). Seealso Suracev. Caterpillar, Inc., 111 F.3d

1033, 1055 (3d Cir. 1987)(where an opinion “hinged” on a preceptin an areain which the

witness had no training and experience,it was not admissible); Thomas J. Kline, Inc. v,

Lorillard, Inc., 878 F.2d 791, 799-800(4th Cir. 1989) (abuseof discretionto allow a witnessto

basean opinion upon information from an areain which he lacksexpertise). Applying these

precedentsto theHitchnerreportreadilyestablishesboth its inadmissibilityandinability to raise

aquestionoffacton theactualvalueof F&G shares.

For thesereasons,this Court should specificallyignorethereferencesetforth in the first

sentenceof paragraph2a of Plaintiffs’ Sur-Reply. Hitchner is not qualified to opine on

sweepstakesrisks, let alone whether they were “known” or a “major threat.” Reviewing

Hitchner’s reportin light of his concessionsmadein his depositionalso showsPlaintiffs have

providedthis Courtwith no real evidence,from theirpoint of view, on the actualvalueof F&G

shares.WhatPlaintiffs havebelatedlythrown into therecord,without qualificationof Hitchner,

is insufficientto defeatsummaryjudgment.
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Hitchner’s report and the way it is presentedhere areespeciallynoteworthywhen one

considersthe“knew or should haveknown” testagainstDickes. Manyyearsaftertheeventson

which PlaintiffspredicatetheirCountIX liability case,they do not produceanydirect evidence

of actualvalue. Theydo not producean opinion of someonequalified to renderone, and even

then the offered report is at best a derivative opinion basedupon changingsome of the

assumptionsandmethodsin Reilly’s opinionofferedon behalfof certainfiduciary defendantsin

this litigation. Insteadof showingDickes receivedmore than adequateconsideration,and he

knew or should haveknown this, Plaintiffs simply attackthe assumptionsand conclusionsof

anothervaluation expert in this litigation. Plaintiffs point out alleged flaws in certain

assumptions,in a technicalareaof businessvaluation,withoutanyshowingofwhatDickesknew

orshouldhaveknownin December,1995and June,1997. Themannerin which Plaintiffs have,

through“rebuttal” reports,tried to show in 2003 what sharevalueswere five and one-halfand

sevenyearsago only underscoreshow theyhave not establishedDickes knew or should have

known he was receivingmore than adequateconsiderationin thosetransactions. There is no

proof anywhere in the record that Dickes had the knowledge or clairvoyance to reject

contemporaneousvaluationopinionsgivenby Houlihan andValuemetrics. Indeed,ratherthan

rejectingthosecontemporaneousopinions,Dickes embracedthem. He reinvestedmost of the

proceedsfrom the 1995 saleofhissharesbackinto sharesofF&G at thesamepriceforwhich he

had sold them to theESOP. SeeDickes’ Motion for SummaryJudgmentp. 28. With regardto

the 1997 sale, Hitchrier’ s opinion doesnot even addressthe fact that Dickes had a put to the

companyfor $18.62pershare. SeeDickes’ Motion for SummaryJudgmentpp. 28-29.
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CONCLUSION

Plaintiffs havereceivedanotherchanceto savetheircaseagainstDickesandotherCount

IX Defendants.Nevertheless,thereis nothingoffered in Plaintiffs’ Sur-Replythat permits, let

alonecompels,this Courtto rule in theirfavor. Dickes’ Motion for SummaryJudgmentshould

be granted.

STEPHEND. GAY
JEFFREYA. RYVA
HUSCH& EPPENBERGER,LLC
401 Main Street,Suite1400
Peoria,Illinois 61602-1241
Telephone:(309)637-4900

LYLE T. DICKES, Defendant
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iN THE UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS

PEORIADIVISION

DEBRA K. KEACH andPATRICIA A. SAGE, )
)

Plaintiffs, )
)

vs. ) CASENO. 01-1168
)

U.S. TRUST COMPANY, N.A. f/k/aU.S.TRUST)
COMPANY OF CALIFORNIA, N.A., et a!., )

)
Defendants. )

SUPPLEMENTAL AFFIDAVIT OF LYLE T. DICKES

I, LYLE T. DICKES, havingbeenfirst duly sworn,stateasfollows:

1. I amof legal age,underno disability, havepersonalknowledgeof themattersset

forth herein,andamcompetentto testify to thesameif calledin courtasawitness.

2. On December20, 1995, I believedeachshareof Foster & Gallagherstock was

worthat least$19.50per share.

3. On June30, 1997, I believedeachshareof Foster& Gallagherstock wasworth at

least $18.62per share.

4. At thetime of bothESOPtransactionsat issuein thiscase,I believedthatthe prices

paidwereappropriateandhadno reasonto believeotherwise.

FurtherAffiant sayethnot.

T. icke~
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STATE OF ILLINOIS )
COUNTY OF PEORIA ~

I certify that LYLE T. DICKES, known to me to be the samepersonwhosenameis
subscribedto the foregoinginstrument,appearedbeforeme this day and acknowledgedthat he
signedand deliveredit, ashis freeand voluntaryact,fortheusesandpurposesthereinset forth.

Given under my handand official seal this 3 1~ ~ dayofJanuary,2003.

~

Y NotaryPublic

OFFICIAL SEAL
JANICE L. BOHM

NOTARY PUBUC STATE OF ILLINOIS
MY COMMISSiON EXPiRES 04/02/05

STEPHEND. GAY
JEFFREYALAN RYVA
HUSCH& EPPENBERGER,LLC
401 Main Street,Suite 1400
Peoria,Illinois 61602-1241
Telephone:(309)637-4900
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PROOF OF SERVICE

Under penaltiesasprovidedby law pursuantto 28 U.S.C.Section1746,I herebycertify that

I served the foregoing RESPONSE OF LYLE T. DICKES TO PLAINTIFFS’

CONSOLIDATED SUR-REPLY TO SUMMARY JUDGMENT MOTIONS upon the

partiesof recordby enclosinga copyofsamein envelopesaddressedasfollows:

DeanB. Rhoads,Esq.
EdwardF. Sutkowski,Esq.
SeanM. Anderson,Esq.
RobertH. Rhode,Esq.
StevenP.Oates,Esq.
SUTKOWSKI & RHODE LTD.
124 S.W. AdamsStreet,Suite560
Peoria,IL 61602

ThomasA. Bloom
SeniorInvestigator
U.S. DEPARTMENT OF LABOR
Pension& WelfareBenefitsAdministration
Ft. WrightExecutiveBuilding
1885Dixie Highway,Suite210
Ft. Wright,KY 41011-2664

JamesW. Springer,Esq.
CharlesG. Roth, Esq.
KAVANAGH, SCULLY, SuDow,WHITE

& FREDERICK, P.C.
301 S.W. AdamsStreet,Suite700
Peoria,IL 61602

BradleyM. Jones,Esq.
RichardL. Pemberton,Esq.
MEAGHER & GEER
4200Multifoods Tower
33 South

6
th Street

Minneapolis,MN 55402

Timothy L. Bertschy,Esq.
HEYL, ROYSTER, VOELKER & ALLEN, P.C.
124 S.W. AdamsStreet,Suite600
Peoria,IL 61602

RobertN. Eccles,Esq.
ShannonM. Barrett,Esq.
PaulS. Horwitz, Esq.
IraH. Rafaelson,Esq.
Brian P. Brooks,Esq.
O’MELVENY & MYERS, LLP
~ l3’~StreetNW, Suite500W
Washington,DC 20004-1109

Mark A. Casciari,Esq.
Sari Alamuddin,Esq.
Ian H. Morrison,Esq.
SEYFARTH SHAW
55 EastMonroeStreet,Suite4200
Chicago,IL 60603-5803

RobertM. Riffle, Esq.
JohnS. Elias, Esq.
CynthiaL. Elias,Esq.
ELIAS, MEGINNES, RIFFLE & SEGHETTI

416 Main Street,Suite1400
Peoria,IL 61602

Michael T. Graham,Esq.
NancyG. Ross,Esq.
MCDERMOTT, WILL & EMERY

227WestMonroeStreet
Chicago,IL 60606

DeanR. Essig
Attorneyat Law
135 WashingtonSquare
Washington,IL 61571
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JamesC. Bailey, Esq.,
PaulJ. Ondraski,Jr.,Esq.
STEPTOE & JOHNSONLLP
1330ConnecticutAvenue,N.W.
Washington,DC 20036

L. LeeSmith,Esq.
HINSHAW & CULBERTSON
298 Twin TowersPlaza
456 Fulton Street
Peoria,IL 61602

Jeffrey B. Rock,Esq.
HASSELBERG, ROCK, BELL & KUPPLER
4600N. BrandywineDrive
Peoria,IL 61614

DaleFujimoto
6840BlythefieldAvenueN.E.
Rockford,MI 49341

Roy G. Davis,Esq.
David G. Lubben,Esq.
DAVIS & CAMPBELL LLC
401 Main Street,Suite 1600
Peoria,IL 61602

JohnJ. Weltman,Esq.
LAWSON & WEITZEN, LLP
88 BlackFalconAvenue,Suite345
Boston,MA 02210-2414

RichardJ.Pautler,Esq.
THOMPSON COBURN LLP
OneFirstarPlaza,

34~~
’~Floor

St. Louis, MO 63101

W. ThomasStumb
919 ThornappleRiver Drive
GrandRapids,MI 49546

andby depositingsaid envelopeswith first-classpostagefully prepaidin the UnitedStatesmail

atPeoria,Illinois, on this 3 \ 54- dayofJanuary,2003.
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