IN THE UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS

PEQORIA DIVISION
DEBRA K. KEACH, and
PATRICIA A. SAGE,
Plaintiffs, CASE NUMBER
Vs,
U.S. TRUST COMPANY, et. al., 01-1168
Defendants.

MOTION FOR LEAVE TO SUPPLEMENT AFFIRMATIVE DEFENSES OF
DEFENDANT A. ROBERT PELLEGRINO REGARDING COUNT V
AND
CONDITIONAL MOTION FOR LEAVE TO SUPPLEMENT AFFIRMATIVE
DEFENSES OF TERRY COLE, ALAN DIX, JON ELLETSON AND ROBERT
OSTERTAG, JR. REGARDING COUNT IV
AND
CONDITIONAL MOTION FOR LEAVE TO SUPPLEMENT AFFIRMATIVE
DEFENSES OF ROBERT OSTERTAG, JR. AND A. ROBERT PELLEGRINO
REGARDING COUNT IX
COMES NOW Defendants Terry Cole, Alan Dix, Jon Elletson, Robert Ostertag Jr. and
A. Robert Pellegrino (“Pellegrino”), by and through their undersigned counsel, Richard J. Pautler
of Thompson Coburn LLP, and respectfully seek leave to supplement or conditionally
supplement their affirmative defenses. In support of their motion these defendants state:
1. This Court in its Order of November 27, 2002, when addressing Plaintiff’s ERISA
§ 406 claim against U.S. Trust found, “this Court now finds that a fiduciary’s invocation of an
exception under § 408 is an affirmative defense that must be pled.” (Order at pp. 23-24). This
finding by the Court affects or applies only when a plaintiff has plead a claim under § 406 of

ERISA.
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2. Defendants Terry Cole, Alan Dix, Jon Elletson and Robert Ostertag do not believe
or understand that Count IV directed against them as members of the Administrative Committee
includes any claim under ERISA § 406. Indeed, Defendants have understood from Mr. Rhoads
statements at the November 8, 2001 hearing that Plaintiffs were expressly not asserting a claim
under § 406 against the Administrative Committee. (See Transcript, pp. 33-34) Similarly,
Robert Ostertag and Pellegrino do not believe or understand that Count IX includes any claim
under ERISA § 406. Rather, Defendants understand Count IX to be a Harris Trust claim.
Because these Defendants believe that neither Count IV nor Count IX include § 406 claims,

§ 408 has no applicability to those Counts. Thus, these Defendants do not believe they have the
burden of proving that the ESOP paid no more than adequate consideration, and they do not wish
to assume needlessly any such burden.

3. Count V is directed solely against Pellegrino and makes no mention of § 406.
Thus, it has never been clear whether Count V includes a claim under § 406 or not, although Mr.
Rhoads’s comments at the November 11, 2001 hearing suggest that Count V was intended to
assert a § 406 claim. In the context of this litigation, however, (e.g. Plaintiff’s own pleadings), it
has not been clear that even if Count V does include a claim under § 406, Pellegrino needed to
plead § 408 as an affirmative defense. The Court’s Order resolves this second issue though not
the first.

4, Pellegrino references and adopts the “Argument” section of U.S. Trust’s
Alternative Motion for Leave to File an Amended Answer (Docket #347), but will not repeat
those arguments here because the Court is no doubt fully aware of these points having already

granted U.S. Trust’s Alternative Motion.

2017585 -2 -



5. Pellegrino, still uncertain but suspecting that Count V is intended to assert a claim
under § 406, seeks leave to supplement by interlineation his Amended Answer and Affirmative
Defenses to Plaintiffs’” First Amended First Amended Complaint (Docket #262) in the event and
to the extent Count V is interpreted to assert a claim under § 406. He seeks leave to add the
following:

FIFTH AFFIRMATIVE DEFENSE
The transactions addressed in the First Amended Complaint met the

requirements of ERISA § 408 and therefore were exempt from the prohibited

transaction provisions of ERISA §406.

6. If it is somehow later determined that Count I'V includes a claim under § 406, then
Cole, Dix, Elletson and Ostertag also incorporate this Fifth Affirmative Defense. Ifitis
somehow later determined that Count IX includes a claim under § 406, the Ostertag and Cole
also incorporate this Fifth Affirmative Defense.

7. Plaintiffs will not be in any way prejudiced by the Court granting this motion and
the Court’s allowing this amendment by interlineation will not delay or otherwise affect the trial
setting in this matter.

WHEREFORE, Defendant A. Robert Pellegrino moves this Court to enter its Order
allowing him to supplement by interlineation nunc pro tunc his Amended Answer to include the
above-referenced Fifth Affirmative Defense, and holding that such Firth Affirmative Defense is
included as a part of his Amended Answer. If and to the extent it is deemed that Count IV
includes a claim under § 406 of ERISA, then defendants Cole, Dix, Elletson and Ostertag move
this Court to allow them to supplement by interlineation nunc pro tunc their Amended Answer to

Count IV to include the above-referenced Fifth Affirmative Defense, and to hold that such Firth
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Affirmative Defense is included as a part of their Amended Answer. If and to the extent it is
deemed that Count IX includes a claim under § 406 of ERISA, then defendants Ostertag and
Pellegrino move this Court to allow them to supplement by interlineation nunc pro tunc their
Amended Answer to Count IX to include the above-referenced Fifth Affirmative Defense, and to

hold that such Firth Affirmative Defense is included as a part of their Amended Answer.

OF COUNSEL @W

Thompson Coburn LLP Richard J. Paufler
Jennifer D. Baetje
One US Bank Plaza, 35" Floor
St. Louis, MO 63101
(314) 552-6000
(314) 552-7470 (fax)

Attorneys for Robert A. Ostertag, Jr., Terry P. Cole,
Alan R. Dix, Jon D. Elletson, and A. Robert
Pellegrino
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CERTIFICATE OF SERVICE

The undersigned counsel hereby certifies that a copy of the foregoing was served upon:

Charles Roth, Esq. Jeff Rock, Esq.
Kavanaugh, Scully, Sudow, et al. Hasselberg, Rock, et al.
Suite 700 Suite 200
301 Southwest Adams St. 4600 Brandywine Dr.
Peoria, IL 61602 Peoria, IL 61614-5591
Robert N. Eccles, Esq. Dean Essig, Esq.
O’Melveny & Myers, LLP 135 Washington Square
Suite 500W Washington, IL 61571
555 13" Street NW
Washington, DC 20004 Robert M. Riffle, Esq.
Elias, Meginnes, Riffle & Seghetti, PC
Nancy G. Ross, Esq. 416 Main Street, Suite 1400
McDermott, Will & Emery Peoria, IL 61602-1153
227 West Monroe Street
Chicago, IL 60606 Mark Casciari, Esq.
Seyfarth Shaw
Steven P. Oates, Esq. 55 East Monroe St., Suite 4200
Sutkowski & Washkuhn Ltd. Chicago, IL 60603
Suite 560
124 Southwest Adams St. Jim Bailey, Esq.
Peoria, IL 61602 Steptoe & Johnson LLP
1330 Connecticut Avenue NW
Timothy L. Bertschy, Esq. Washington, DC 20036
Heyl, Royster, Voelker & Allen, PC
Suite 600 Steve Gay, Esq.
124 Southwest Adams Street Husch Eppenberger
Peoria, IL 61602 401 Main St. Suite 1400

Peoria, IL 61614-5501

by United States first class mail, postage prepaid, this May of December 2002.
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