
IN THE UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS

PEORIA DIVISION

DEBRA K. KEACH, and
PATRICIA A. SAGE,

Plaintiffs, CASENUMBER
vs.

U.S.TRUST COMPANY, et, aL, 01-1168

Defendants.

MOTION FOR LEAVE TO SUPPLEMENT AFFIRMATIVE DEFENSESOF
DEFENDANT A. ROBERT PELLEGRINO REGARDING COUNT V

AND
CONDITIONAL MOTION FOR LEAVE TO SUPPLEMENT AFFIRMATIVE
DEFENSESOF TERRY COLE, ALAN DIX, JON ELLETSON AND ROBERT

OSTERTAG, JR. REGARDING COUNT IV
AND

CONDITIONAL MOTION FOR LEAVE TO SUPPLEMENT AFFIRMATIVE
DEFENSESOF ROBERT OSTERTAG, JR AND A. ROBERT PELLEGRINO

REGARDING COUNTIX

COMESNOW DefendantsTerry Cole,Alan Dix, JonElletson,RobertOstertagJr. and

A. RobertPellegrino(“Pellegrino”),by andthroughtheirundersignedcounsel,RichardJ.Pautler

of ThompsonCobumLLP, andrespectfullyseekleaveto supplementor conditionally

supplementtheiraffirmativedefenses.In supportof theirmotion thesedefendantsstate:

1. This Court in its OrderofNovember27, 2002,whenaddressingPlaintiff’s ERISA

§ 406 claim againstU.S. Trustfound,“this Courtnow finds thata fiduciary’s invocationofan

exceptionunder§ 408 is anaffirmativedefensethatmustbe pled.”(Orderat pp. 23-24). This

finding by theCourtaffectsorappliesonly whena plaintiff haspleadaclaim under§ 406 of

ERISA.
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2. DefendantsTerry Cole,Alan Dix, JonElletsonandRobertOstertagdo not believe

orunderstandthatCountIV directedagainstthemasmembersof theAdministrativeCommittee

includesany claim underERISA § 406. Indeed,Defendantshaveunderstoodfrom Mr. Rhoads

statementsattheNovember8, 2001 hearingthat Plaintiffs wereexpresslynot assertinga claim

under § 406 againsttheAdministrativeCommittee. (SeeTranscript,pp. 33-34) Similarly,

RobertOstertagandPellegrinodo not believeorunderstandthat CountIX includesanyclaim

underERISA § 406. Rather,DefendantsunderstandCount IX to be a Harris Trustclaim.

BecausetheseDefendantsbelievethatneitherCountIV norCountIX include§ 406 claims,

§ 408 hasno applicability to thoseCounts. Thus,theseDefendantsdo not believetheyhavethe

burdenofproving thattheESOPpaidno morethanadequateconsideration,andtheydo notwish

to assumeneedlesslyanysuchburden.

3. CountV is directedsolelyagainstPellegrinoandmakesno mentionof § 406.

Thus,it hasneverbeenclearwhetherCountV includesaclaim under § 406or not,althoughMr.

Rhoads’scommentsat theNovember11, 2001 hearingsuggestthat CountV wasintendedto

asserta § 406claim. In thecontextofthis litigation, however,(e.g.Plaintiff’s own pleadings),it

hasnotbeenclearthat evenif CountV doesincludeaclaim under§ 406, Pellegrinoneededto

plead§ 408asanaffirmativedefense.TheCourt’s Orderresolvesthis secondissuethoughnot

thefirst.

4. Pellegrinoreferencesand adoptsthe“Argument” sectionofU.S. Trust’s

AlternativeMotion for Leaveto FileanAmendedAnswer(Docket#347),but will not repeat

thoseargumentsherebecausetheCourt is no doubtfully awareofthesepoints havingalready

grantedU.S.Trust’sAlternativeMotion.
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5. Pellegrino,still uncertainbut suspectingthatCountV is intendedto assertaclaim

under§ 406, seeksleaveto supplementby interlineationhis AmendedAnswerandAffirmative

Defensesto Plaintiffs’ First AmendedFirstAmendedComplaint(Docket#262)in theeventand

to theextentCountV is interpretedto asserta claim under§ 406. Heseeksleaveto addthe

following:

FIFTHAFF1RMATIVE DEFENSE

The transactionsaddressedin theFirst AmendedComplaintmetthe

requirementsofERISA § 408andtherefore wereexemptfrom theprohibited

transactionprovisionsofERISA §406.

6. If it is somehowlaterdeterminedthatCountIV includesa claim under§ 406, then

Cole,Dix, ElletsonandOstertagalsoincorporatethis Fifth Affirmative Defense. If it is

somehowlaterdeterminedthatCountIX includesa claim under§ 406, theOstertagandCole

also incorporatethisFifth Affirmative Defense.

7. Plaintiffswill notbe in anywayprejudicedby theCourtgrantingthis motion and

theCourt’s allowing this amendmentby interlineationwill notdelayorotherwiseaffect thetrial

settingin this matter.

WHEREFORE,DefendantA. RobertPellegrinomovesthis Courtto enterits Order

allowing him to supplementby interlineationnuncpro tunehisAmendedAnswerto includethe

above-referencedFifth Affirmative Defense,andholdingthat suchFirth Affirmative Defenseis

includedasapartof hisAmendedAnswer. If andto theextentit is deemedthat CountIV

includesaclaim under§ 406of ERISA,thendefendantsCole,Dix, ElletsonandOstertagmove

this Court to allow themto supplementby interlineationnuncpro tunetheirAmendedAnswerto

CountIV to includetheabove-referencedFifth Affirmative Defense,andto hold that suchFirth
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Affirmative Defenseis includedasapartoftheirAmendedAnswer. If andto theextentit is

deemedthat CountIX includesa claimunder§ 406 ofERISA, thendefendantsOstertagand

Pellegrinomovethis Court to allowthemto supplementby interlineationnuncpro tune their

AmendedAnswerto Count IX to includetheabove-referencedFifth Affirmative Defense,andto

hold thatsuchFirth Affirmative Defenseis includedasapartoftheirAmendedAnswer.

OF COUNSEL y:
ThompsonCoburnLLP RichardJ.P u er

JenniferD. aetje
OneUS BankPlaza,

35
th Floor

St. Louis, MO 63101
(314) 552-6000
(314) 552-7470(fax)

Attorneysfor RobertA. Ostertag,Jr., Terry P. Cole,
Alan R. Dix, Jon D. Elletson, and A. Robert
Pellegrino

2017585 — 4 —



CERTIFICATEOF SERVICE

Theundersignedcounselherebycertifiesthat a copyof theforegoingwasservedupon:

CharlesRoth,Esq.
Kavanaugh,Scully, Sudow,et al.
Suite700
301 SouthwestAdamsSt.
Peoria,IL 61602

RobertN. Eccles,Esq.
O’Melveny & Myers,LLP
Suite500W
555 l3thStreetNW
Washington,DC 20004

NancyG. Ross,Esq.
McDermott,Will & Emery
227WestMonroeStreet
Chicago,IL 60606

StevenP. Oates,Esq.
Sutkowski& WashkuhnLtd.
Suite560
124 SouthwestAdamsSt.
Peoria,IL 61602

TimothyL. Bertschy,Esq.
Heyl, Royster,Voelker& Allen, PC
Suite600
124 SouthwestAdamsStreet
Peoria,IL 61602

by UnitedStatesfirst classmail, postageprepaid,

JeffRock,Esq.
Hasselberg,Rock,et al.
Suite200
4600BrandywineDr.
Peoria,IL 61614-5591

DeanEssig,Esq.
135 WashingtonSquare
Washington,IL 61571

RobertM. Riffle, Esq.
Elias, Meginnes,Riffle & Seghetti,PC
416 Main Street,Suite 1400
Peoria, IL 61602-1153

Mark Casciari, Esq.
SeyfarthShaw
55 EastMonroeSt., Suite4200
Chicago,IL 60603

Jim Bailey, Esq.
Steptoe& JohnsonLLP
1330ConnecticutAvenueNW
Washington,DC 20036

SteveGay,Esq.
HuschEppenberger
401 Main St. Suite 1400
Peoria,IL 61614-5501

this ~‘~~ay ofDecember2002.
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