
CGR:sec3025-163

TN THE UNITED STATESDISTRICT COURTFORTHE
CENTRAL DISTRICT OF ILLINOIS

PEORIADIVISION

DEBRA K. KEACH andPATRICIA A. SAGE, )
)

Plaintiffs, )
)

vs. ) CaseNo.01-1168
)

U.S. TRUSTCOMPANY,NA., f/k/aU.S. TRUST )
COMPANY OF CALIFORNIA, NA., et a!., )

)
Defendants. )

FOSTERAND REGAL RESPONSETO PLAINTIFFS’
SECONDMOTION FORSUMMARY JUDGMENT

ALLEGED BREACH OF ERISA ~404DUTY OF LOYALTY

Now come the Defendants,Ellen D. Foster,asExecutrixoftheEstateof Thomas

S. Foster,andMelvyn R. Regal,by theirattorneys,CharlesG. Roth, JamesW. Springer

and JosephZ. Sudow of Kavanagh,Scully, Sudow, White & Frederick, P.C., and in

responseto Plaintiffs’ SecondMotion for SummaryJudgment(Breachof ERISA §404

Duty ofLoyalty) stateasfollows:

I. INTRODUCTION

1. Plaintiffs’ SecondMotion for SummaryJudgmentagainsttheseDefendants

argues(without anyfactual support)thatFosterandRegalsecuredthe agreementof U.S.
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TrustandHoulihanLokey Howard& Zukin (“Houlihan Lokey”) “not to raisetheEyler

issue”beforethe 1995ESOPtransaction.

2. Plaintiffs’ motiondoesnot presentfactsupon whichamotionfor summary

judgmentmaybe granted.

3. Plaintiffs’ motion consists essentially of innuendo and extraction of

statementsoutofcontext.

4. Themotiondoesnot indicatethat theseDefendantsfailed to dischargeany

duty asrequiredby ERISA §404(a).

II. MATERIAL FACTSCLAIMED TO BEUNDISPUTED

A. Defendantsadmit that the following paragraphscontain material facts

which areundisputed:1, 2, 3, 4, 5, 6, 7, 9, 10, 11, 12, 22, 26, 27, 28, 29 and30.

B. Defendantsclaim the following paragraphs contain facts which are

undisputedbut whicharenotmaterialto Plaintiffs’ Motion for SummaryJudgment:13,

14, 15, 16, 17, 18, 19, 20, 21 and25. Paragraphs13, 14 and15 relateto the 1988 ESOP

and the 1951 incorporation of Foster & Gallagher, neither of which is material to

Plaintiffs’ motion. Paragraph16 relatesto Mr. Foster’smedical diagnosisand is not

materialto Plaintiffs’ motion. Paragraph17 relatesto aconsiderationof an initial public

offeringandis notmaterialto Plaintiffs’ motion. Paragraphs18 and 19 arealettertaken

out of context becauseit doesnot relate to pre-transactionconsiderationsbut rather

concernsafter the transactionwas complete. Further, the letter comes from a third
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person,Attorney Sudow, anddoesnot purport to representthe knowledgeor belief of

eitherDefendant. Paragraph20 relatesto advicefrom a third person,Attorney Sudow,

but doesnot relate to any breachof duty and is not material to thebasisof Plaintiffs’

motion which is an alleged agreementbetweentheseDefendantsand U.S. Trust and

HoulihanLokey. Paragraph21 relatesto the 1988ESOPwhich is notat issue. Plaintiffs

makeno claim that the Farnum casewas the basis of any allegedagreementbetween

theseDefendantsandanyothers. Paragraph25 relatesto thepositionofMagnaBank and

is notmaterialto Plaintiffs’ motion.

C. Thefollowing paragraphsaredisputedby theseDefendantsfor the reasons

given: 8, 23 and24. As to paragraph8, it is undisputedthatMr. Fosterdiedon 11 July

1996. Ellen FosterwasnotExecutrix in the 1995 transactionand did notparticipatein

the 1997 transaction. The ThomasFosterestatewas closed. In spiteof two attemptsto

reopenMr. Foster’sestateby thePlaintiffs,his estateremainsclosedandhasno assets.

Paragraph23 is an incompleteandinaccuratestatementoftheissuesin theUnited

StatesTax Court opinion,Eyler v. Commissioner, 1995WL 127907 (1995). Therewas

nothingdefinitive developedfrom the Internal RevenueServicenor the Departmentof

Labor regardingwhethera post-transactiondebt shouldbe a factor to considerin pre-

transactionvalue. Norbutasdepositionpage59. The district court in Scott v. Evins,

802F.Supp.411 (N.D.Ala.1992), aff’d without opinion 998 F.2d 1022 (11th Cir. 1993),

concludedthat ESOPacquisition debt doesnot needto be taken into accountinto the
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stock appraiser’sdeterminationof a fair marketprice of stock acquiredby anESOPto

satisfythe adequateconsiderationrequirement.Thecourtin thatcasestated:

“The proposedregulationsdo not statethat the valuation must take into
account any additional debt placed on the issuer as a result of the
transaction. The commonstockof Evins exists independentlyof the debt
usedto leveragethepurchase,whetheror not guaranteedby thecorporation
(as was donehere). When the stockwas appraised,no suchdebtexisted
andwas,therefore,properlynottakeninto account.”

In Eyler, supra, the court determinedthat the fiduciary did not conduct a prudent

investigationbecausethe fiduciary relied on stock valuation that was out of date and

failed to considerotherkey factswhichunderminedthe fmancialprojectionsusedfor the

valuations. In fact, in Eyler no formal appraisalwaseverpreparedto valuethestockfor

purposesof theplan’s purchaseof the shares. Instead,theplanfiduciary relied upon a

pricerangebaseduponaproposedinitial public offeringofthestockwhich in fact never

occurred. JudgeEvans’ SeventhCircuit Court of Appeals opinion doesnot adopt the

languagecitedby theplaintiff in paragraph23. In fact he seemsto shy awayfrom any

referenceto aconsiderationofpost-transactiondebtasa factoraffectingtheadequacyof

consideration.What is clear is thatthe Circuit Court of Appealsconsideredtheprocess

andprocedureusedby thetrusteein evaluingthe stock, aswell astheactualfair market

value of the stocksold to the ESOP. JudgeRuwe’s opinion in theUnited StatesTax

Court is largelyconsideredasdicta.

Paragraph24 appearsto offer inadmissiblehearsayevidence consisting of a

newspaperarticleregardingtheEyler decisionandapparentlyis offeredfor thetruth of
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the mattercontainedtherein. It is objectionableandnot relevantasthe article was not

circulatedby theseDefendants,Fosteror Regal.

D. Additionalmaterialundisputedfacts.

1. Houlihan Lokey, a specialty investmentbanking firm, on 19 December

1995issuedits opinionletterto U.S. TrustCompanythat“the considerationto bepaidby

the ESOPfor the company’ssecuritiesin the transaction;is not greaterthan adequate

considerationfor suchsecurities;thetransactionis fair andreasonableto theESOPfrom

a fmancialpointofview, the loanbetweentheESOPandthe company,takenasawhole,

is fair andreasonableto the ESOPfrom a fmancialpointof view; andtheinterestrate,

with respectto such loan, is fair andreasonableto the ESOPfrom a fmancialpoint of

view.” Exhibit 79 at 1100.

2. That in connectionwith its opinion, HoulihanLokey madesuchreviews,

analysis and inquiries as it “have deemed necessaryand appropriate under the

circumstances.”Exhibit 79 at 1099.

3. Thatamongthevaluationconclusionsof HoulihanLokey was thatthe fair

marketvalueofthecompany’sequity afterconsiderationof existing debt, future noncash

compensationandassociatedtax benefitsis $233,000,000.This equatesto a“value per

shareof $19.81.” Exhibit 79 at 1108.

4. Thatin the opinionofHoulihanLokey the equityvalue persharefor Foster

& Gallagher stock on the day before the December 1995 transactionwas $19.81.

Exhibit 79 at 1109.

LAW OFFICES
KAVANAGH, SCULLY, SUDOW,WHITE & FREDERICK,P.C. 5

301 S.W. ADAMS STREET,SUITE700
PEORIA, ILLINOIS 61602.1574
TELEPHONE(309)676-1381
TELECOPIER(309)676-0324



5. That it was the opinion of Houlihan Lokey, on the day before the 1995

transaction,for the purposesofthat transaction“the price awilling buyerwould payfor

thecompanyis afterconsiderationof existing debt,but without regardto the fmancing

associatedwith theproposedtransaction.” Exhibit 79 at 1107.

6. That the 20 December 1995 report from the Sonnenschein,Nath &

Rosenthallaw firm retainedas special counselto U.S. Trust Companycontains the

opinion that “adequateconsiderationshouldlook only to the fair marketvalue of the

sharesimmediatelybeforethe Sharesare purchasedandthe companyincurs the debt

usedto fmancethe Trust’s purchaseand should not be basedon the lower fair market

valueoftheSharesimmediatelyafterthe purchaseofthe sharesdueto thedebtincurred

to fmancethepurchase.”Exhibit 85 at 1365and 1366.

III. APPLICABLELAW

A. Section404 “createsno exclusiveduty of maximizing pecuniarybenefits.”

Foltz v. US. NewsandWorldReport, Inc., 865 F.2d364(D.C.Cir,1989).

B. Section 408(e) of ERISA provides an exemptionfrom the prohibited

transactionprovisionsof Section406(a)and406(b)(1)and(2) of ERISAwherethetrust

paysno morethanadequateconsiderationfor the sharesof stockacquired.

C. The United StatesDepartmentof Labor has issuedproposedregulations

underERISAwith respectto the determinationof fair marketvalueof plan assetsother

than stock for which thereis a generallyrecognizedmarket. ProposedRegs. 29 CFR
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§2510.3-18(b),53 F.R. 17,632(17 May 1988). Theseproposedregulationsprovidethat

the requirementsof ERISA would not be satisfiedunlessthevalue assignedto a plan

asset“both (1) reflects the asset’sfair marketvalue (as defmedin Prop. Regs.29 CFR

§2510.3-l8(b)(2))and(2) resultsfrom adeterminationmadeby theplantrusteeornamed

fiduciaryin goodfaith.”

D. “The proposedregulationsdo not statethat the valuation must take into

accountany additional debtplacedon the issuer as a result of the transaction. The

commonstockof Evins existsindependentlyof the debtusedto leveragethepurchase,

whetheror not guaranteedby the corporation(as was donehere). When thestockwas

appraised,no suchdebt existed and was thereforeproperly not taken into account.”

Scottv. EvEns,802 F.Supp.411 (N.D.Ala. 1992), aff’d without opinion 998 F.2d 1022

(llthCir. 1993).

E. Summaryjudgment shouldbe grantedwhere“the pleadings,depositions,

answersto interrogatoriesand admissionson file, togetherwith the affidavits, if any,

showthereis no genuineissueasto anymaterialfact andthatthemovingpartyis entitled

to judgment as a matter of law.” Fed.R.Civ.P.56(c). The moving party has the

responsibility of informing the Court of portions of the record or affidavits that

demonstratetheabsenceof a triable issue. Celotex Corp.v. Catrett, 477 U.S. 317, 322

(1986). The moving party may meet its burden of showing an absenceof disputed

materialfactsby demonstrating“that thereis anabsenceof evidenceto supportthenon-

movingparty’s case.” Id. at 325. Any doubtasto the existenceof a genuineissuefor
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trial is resolvedagainstthemoving party. Andersonv. LibertyLobby, Inc., 477U.S. 242,

255(1986); Cain v. Lane,857F.2d 1139, 1142(7thCir. 1988).

F. If the moving party meetsits burden, the non-movingparty thenhas the

burdenofpresentingspecificfacts to show thatthereis a genuineissueof material fact.

MatsushitaElec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986).

Fed.R.Civ.P.56(e) requires the non-moving party to go beyond the pleadings and

produceevidenceof a genuineissue for trial. Celotex,477U.S. at 324. Nevertheless,

this Court must “view the record and all inferencesdrawn from it in the light most

favorableto the [non-movingparty].” Hollandv. JeffersonNat. L~feIns. Co., 883 F.2d

1307, 1312(7th Cir. 1989). Summaryjudgmentwill be deniedwherea reasonablejury

could return a verdict for the non-moving party. Andersonv. Liberty Lobby, Inc.,

477 U.S. 242, 248 (1986);Hedbergv. IndianaBell Tel. Co., 47 F.3d 928,931 (7thCir.

1995).

IV. ARGUMENT

A. The gist of Plaintiffs’ SecondMotion for SummaryJudgmentis found at

paragraph61 whereinthePlaintiffs assertthat Tom FosterandMel Regal“knew thatthe

raisingof the Eyler issuewould decreasethe saleprice of their sharesto theESOPand

took care to interview and select a trustee and fmancial advisor for the ESOPII

transactionwho wouldnot raisetheEyler issue.”
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B. Plaintiffs presentno evidence at all with respectto the knowledge or

motivationof Tom Fosterother thanheknewhehadbeendiagnosedwith cancer. With

respectto Mel Regal,thereis only an inferenceandno evidencethathe interviewedand

selecteda trustee“who would notraisetheEyler issue.” Thereis no evidencefrom any

sourceofany suchpromiseor guaranteeby U.S.TrustCompany.

C. Plaintiffs exaggeratetheir positionat paragraph62 when they allege that

U.S. Trust and Houlihan Lokey “compromised the interests of the ESOP and its

participantsandbeneficiariesby agreeingnot to raisetheEyler issue.” Thereis in fact no

evidenceto supportthatassertionandPlaintiffs makeno specific factualreferenceto this

allegation.

D. Nor is thereany evidenceto supportthe Plaintiffs’ conclusionthatit would

“havebeenfair to the ESOPparticipantsandbeneficiariesfor U.S. Trust to haveusedthe

Eyler issue to negotiatea lower salesprice for the sharesof F&G.” To thecontrary, it

would havebeenimproperandaviolation of its dutiesto negotiatean impropervaluation

methodology.Thevalue ofthestockmustbedeterminedasof thetime ofthetransaction

which is beforethedebt is incurred. The debtis not incurredbeforethetransactionand

to have made an evaluationon adateotherthan thedateof thetransactionwould have

been improper. Further, the Plaintiffs presentno evidencethat U.S. Trust did not

properlynegotiatethebestsalesprice for thebenefitoftheESOPparticipants.

E. There is a total absenceof any evidencethat Fosterand Regal “sought

assurances”from U.S. Trust or HoulihanLokeybeforeengagingthem thateither“would
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not use the Eyler issue in the ESOPII transaction.” In fact, the Eyler dicta was

extensivelydiscussedin thewrittenreportofAttorneysSonnenschein,Nath& Rosenthal

(Exhibit 85) andthereportofHoulihanLokey (Exhibit79).

F. Plaintiffs are overreachingin their interpretationof Norman Goldberg’s

testimonythat the Eyler issuewas “not a fair issue”on which to negotiate. Plaintiffs’

interpretationis thatit would havebeenunfair becauseU.S. Trust“had promisedFoster

andRegalnot to raise” theissue. Thereis, of course,no evidenceof suchpromise. A

morereasonablereadingis that it was unfair in the view of Mr. Goldbergbecauseit was

not the correctmethodof valuationof a stock. As former supervisingcounselfor the

ERISA litigation in the Departmentof Labor from 1977 to 1985, he shouldknow. The

absenceof any authority to the contrary from any valuation firm belies the strained

interpretationPlaintiffs presenthereto thisCourt.

G. Finally, Defendantswould have no reasonor motive to secure such a

promise. NeitherU.S. Trustnor HoulihanLokey couldpreventtheDepartmentof Labor

or the InternalRevenueServicefrom raisingthe issue afterthetransaction. In fact, the

governmenthasnot raisedtheissuein spiteofrepeatedinvitationsby Plaintiffs.

V. CONCLUSION

Thereis no credibleevidenceto supportPlaintiffs’ Motion for SummaryJudgment

as to theseDefendants. In fact, thereis no evidenceat all regardingtheknowledgeor

intention of Tom Fosteron this claimed issue. At best, Plaintiffs can only speculate

LAW OFFICES
KAVANAGH, SCULLY, INflOW, WHITE & FREDERICK,P.C. 10

301 S.W. ADAMS STREET,SUITE700
PEORIA, ILLINOIS 61602-1574
TELEPHONE(309)676-1381
TELECOPIER(309) 676-0324



regardingthe knowledgeor intentionof DefendantRegal. Plaintiffs fail to presentany

evidenceregardingany purportedagreementor promise on behalf of U.S. Trust or

HoulihanLokey to compromisetheirduties andfunctionsto evaluateandrecommendto

evaluatethe stock. The Plaintiffs’ SecondMotion for SummaryJudgmentshouldbe

denied.

DEFENDANTS,ELLEN D. FOSTER,as
ExecutrixoftheEstateof ThomasS. Foster,
andMelvyn R. Regal,
by KAVANAGH, SCULLY, SUDOW,WHITE
& FREDERICK,P.C.,TheirAttorneys

B~C(i(&~j~. ~etc
CharlesG. Roth, C #023991 3
JamesW. Springer,ARDC #06192903
JosephZ. Sudow,ARDC #2764989
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CERTIFICATEOF SERVICE

Theundersignedcertifiesthata copy of the foregoingdocumentwas servedupon
the following by placing the same in an envelope, postagefully prepaid, and by
depositingsaidenvelopein a U.S. Post Office Mail Box in Peoria,Illinois, or by hand
delivery,on the 6 dayofDecember,2002,addressedasfollows:

Mr. DeanRhoads
Sutkowski& Rhoads,Ltd.
124 S.W. AdamsSt.
Suite560
Peoria,IL 61602

Mr. TimothyBertschy
Hey!, Royster,Voelker& Allen
124 S.W. AdamsSt., Suite600
Peoria,IL 61602

Ms. NancyRoss
McDermott,Will & Emery
227W. MonroeStreet
Chicago,IL 60606-5096

Mr. DeanR. Essig
135 WashingtonSquare
Washington,IL 61571

Mr. BradleyM. Jones
Mr. RichardL. Pemberton
Meagher& Geer,P.L.L.P.
4200MultifoodsTower
33 SouthSixth Street
Minneapolis,MN 55402

Mr. SariAlamuddin
SeyfarthShaw
55 E. Monroe,Suite4200
Chicago,IL 60603
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Mr. RichardJ. Pautler
ThompsonCoburnLLP
OneFirstarPlaza

34
th Floor

St. Louis, MO 63101

Mr. RobertEccles
O’Melveny& Myers
~

13
th St. NW

Washington,DC 20004

Mr. JeffreyB. Rock
Hasselberg,Rock,Bell & Kuppler
4600N. BrandywineDrive
Assoc.BankBldg. Suite200
Peoria,IL 61614-5591

Mr. StephenD. Gay
Husch& EppenbergerL.L.C.
401 Main Street
Suite 1400
Peoria,IL 61602

Mr. LelandL. Smith
Hinshaw& Culbertson
456Fulton Street
Suite298
Peoria,IL 61602-1220

Mr. JamesC. Bailey
Steptoe& JohnsonLLP
1330ConnecticutAvenueNW
Washington,DC 20036
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Mr. Roy G. Davis
Davis& CampbellL.L.C.
401 Main Street,Suite 1600
Peoria,Illinois 61602
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Mr. RobertRiffle
Elias, Meginnes,Riffle & Seghetti
416Main Street,Suite1400
Peoria,Illinois 61602

CharlesG. Roth, ARDC #02399113
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