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UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OFILLINOIS

PEORIADIVISION

DEBRA K. KEACH andPATRICIA A. SAGE,
Plaintiffs,

vs.

U.S. TRUST COMPANY, NA., f/k/a U.S. TRUST
COMPANY OF CALIFORNIA, NA.,
ELLEN D. FOSTER,asExecutrixoftheEstateof
ThomasS. FosterandasCo-Trusteeofthe
ThomasS. FosterTrustexecutedon April 14, 1994,
THE NORTHERNTRUSTCOMPANY, an Illinois
corporation,asCo-TrusteeoftheThomasS. FosterTrust
executedonApril 14, 1994,
MELVYN R. REGAL, individually, astrusteeoragent
ofthe StevenJayRegalTrust, astrusteeor agentofthe
Judi Lynn RegalTrust,andastrusteeoragentofthe
JohnE. RegalTrust,
A. ROBERTPELLEGRINO,
VALUIEMETRICS, 1NC.,
HOULIHAN, LOKEY, HOWARD & ZUKIN, INC.
ROBERTA. OSTERTAG,JR.,TERRYP. COLE,
ALAN R. DIX JOND. ELLETSON,
STEPHENP.BARTLEY, LYLE T. DICKES,
JAMES N. FRED,DALE FUJIMOTO,
WILLIAM J. GEHRING,HENRY R. GREGORYII,
JOHNF. HALPIN, RICHARD S. HODGSON,
JAMESH. KYLE, JOHNLAPPEGAARD,
GREGORYK. McALLISTER, GEORGEMcKITTRICK,
MICHAEL F.NORBUTAS, CLAYTON PATINO,
JERRYL. RATHMANN, FREDERICKJ. STUBER,
W. THOMAS STUMB, MARK SWEDLUND,
LEO A. VANDERVLUGT, ROBERTJ.WILSON,
BRUCEB. WRIGHT, and
ASHLEY ANNE FOSTER,astrusteeoragentofthe
AshleyArmeFosterfrrevocableTrust,
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SECOND MOTION FOR SUMMARY JUDGMENT OF DEFENDANT,
ELLEN D. FOSTERg AS EXECUTRIX OF THE ESTATE OF

THOMAS S. FOSTEL DECEASED

I. INTRODUCTION.

Thepresentmotion seekssummaryjudgmentonbehalfof DefendantEllen D. Foster,as

Executrixof theEstateof ThomasS. Foster,Deceased,pursuantto FRCP56 and CDIL Local

Rule7.1(D). Thebasisof thepresentmotion is that EllenD. FosterasExecutrixis not aproper

partyto thepresentsuit, andthat anyliability shemayhavehadhasbeendischargedin In ReThe

Matter oftheEstateof ThomasS. Foster, Deceased,CaseNo. 96 P 401, in the Circuit Courtof

the Tenth Judicial Court of Illinois, PeoriaCounty. Principlesof res judicata precludethe

Plaintiffshereinfrom reassertingtheirclaimagainstEllenD. Fosterin thepresentaction.

II. STATEMENT OFUNDISPUTEDMATERIAL FACTS.

The following statementsof fact area summaryof thepublic recordsof PeoriaCounty

Circuit Court, CaseNo. 96 P 401, In the Matterof the Estateof ThomasS. Foster,Deceased.

Exceptfor Items 17, 21 and26, theyarenot attachedhereto. Items 17, 21 and26 arecopiesof

theStateCourt Ordersrefusingto reopentheclosedestate.

1. ThomasS. Fosterdied testateon July 11, 1996, and his Estatewasprobatedin

PeoriaCountyCircuit CourtasCaseNumber96 P 401.

2. Ellen D. Fosterwas appointedasExecutrixof theEstateof ThomasS. Fosteron

July25, 1996.
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3. From August 2, 1996 to August 16, 1996, Notice to Creditorsof the Estateof

ThomasS.Fosterwaspublishedin the PeoriaDaily Recordanda CertificateofPublicationwas

filed in 99 P 401 onAugust20, 1996.

4. On October1, 1998, the ProbateCourt enteredan OrderdischargingEllen D.

FosterasExecutrix andclosingtheEstateofThomasS. Foster.

5. On September16, 1999, Ellen D. Foster filed a Petition to Re-OpenEstatein

Probatesolely in order to administernewly discoveredassetsin the value of approximately

$219.00in stock.

6. On September16, 1999,theProbateCourt enteredan OrderRe-OpeningProbate

Estate“...for the solepurposeoftransferringtheremainingestatepropertystill standingin the

nameof the decedent....The Executorshall not be requiredto providepublicationnotice to

creditorsandshallnot berequiredto providenoticeto interestedparties....”

7. OnJanuary30, 2001,DebraK. KeachandPatriciaA. Sage,thePlaintiffsherein,

by theirattorneysSutkowski& Washkuhn,senta letter to U.S.TrustCompany,NA, Trusteeof

the Foster& GallagherEmployeeStockOwnershipPlanwhich requested,amongotherthings,

“Information regardingany review as to ESOPrecourseagainstfiduciaries, parties-in-interest,

and professionaladvisors.” The sameletter wassent to RobertA. Ostertag,Jon D. Elletson,

Alan R. Dix, and Terry P. Cole. Said letters are containedas Exhibit 98 to the original

Complainthereinand all subsequentComplaintsin the presentcause. Keachand Sagedid not

sendsaidlettersto Ellen D. FosterasExecutrixoftheEstateofThomasS. Foster,nor file them

with theProbateCourt. Fosterfiled the lettersin theProbateCourtonMay 29, 2002, aspartof

herMemorandumdescribedin paragraph19 below.

LAW OFFICES
KAVANAGH~SCULLY, SUDOW, WHITE & FREDERICK, P.C.

301 S.W. ADAMS STREET, SUITE 700
PEORIA, ILLINOIS 61602-1574
TELEPHONE (309)676-1381
TELECOPIER (309)676-0324



8. On March 1, 2001,Ellen D. Foster,Executrixof theEstateof ThomasS. Foster,

filedhereinherPetitionto CloseEstate.

9. On April 6, 2001,thepresentactionwasfiled in theUnitedStatesDistrict Court.

10. On April 19, 2001, an Order was entereddischargingEllen D. Foster in the

probatecaseandclosingthe EstateofThomasS. Foster.

11. At ahearingin thepresentcauseon November8, 2002,this Court raisedthe issue

ofwhethertherewasstill a FosterEstatewith assetsto proceedagainst.It directedtheattorneys

for Keach and Sageto file a petition with the ProbateCourt to determinewhetherthe estate

couldbe reopened.Transcriptat49-54.

12. On December18, 2001, Keachand Sagefiled in the ProbateCourt an Agreed

Petitionto Re-OpenProbateEstate,which recitedthat EllenD. Foster,Executrix,doesnot object

to there-openingoftheEstate(hereinafterFirst Petitionto Re-Open). SaidAgreedOrderrecited

that theestatewasto remainopenpendingthedispositionofthepresentcause,which it citedby

nameandcasenumber.

13. At a hearingon the First Petition to Re-Openon January8, 2002, the Northern

TrustCompanyandEllenD. Foster,asCo-Trusteesofthe ThomasS. FosterTrust, enteredtheir

appearancesandfiled aMotion to DismissPetitionto Re-OpenProbateEstate. In that Motion to

Dismiss,Northern Trust Companyand Foster assertedthat the First Petition to Re-Openwas

without adequatebasisin theProbateAct, wasnot allowableunderSection2-1401 of the Code

of Civil Procedure,and was inadequatein failing to allege the necessaryprerequisitesfor a

motion under2-1401. At that hearing,the ProbateCourt enteredan Order giving Petitioners

LAW OFFICES
KAVANAGH, SCULLY, SUDOW, WHITE & FREDERICK, P.C.

301 S.W. ADAMS STREET, SUITE 700
PEORIA, ILLINOIS 61602-1574
TELEPHONE (309)676-1381
TELECOPIER (309)676-0324



Keachand Sage30 daysto respondto the Motion to Dismiss,andNorthernTrustCompanyand

EllenD. FosterasCo-Trustees30 daysto respondto KeachandSage’spleading.

14. In responseto theabove,PetitionersKeachand Sagefiled aMemorandumofLaw

in Oppositionto Motion to DismissAgreedPetition to Re-OpenProbateEstate,on or about

March 6, 2002, whichassertedthattheCo-Trusteeshadno standingto objectto theFirstPetition

to Re-Open;assertedthatfailing to re-opentheestatewould improperlydepriveKeachandSage

of a remedyfor theirclaims underthe ERISA statute,29 U.S.C. § 1001 et seq.,for thepresent

casependingin federalcourt; assertedthat the Orderof April 16, 2001 closingthe estatewas

procuredby a fraud on the Courtperpetratedby the attorneysfor Ellen D. FosterasExecutrix;

andarguedthat theFirst Petitionto Re-OpenwassufficientunderSection2-1401oftheCodeof

Civil Procedure.

15. In responseto the above,Fosterfiled Responseof ExecutorEllen D. Fosterto

KeachandSage’sMemorandumofLaw in Oppositionto Motion to DismissAgreedPetitionto

Re-OpenEstate,on March 18, 2002. In that Memorandum,Fosterassertedthat her attorneys

hadnotbeenguilty ofany fraudin connectionwith thepresentcauseofaction.

16. On March 12, 2002, the NorthernTrust and Fosterfiled their Memorandumof

Law in Supportof Motion to DismissAgreedPetitionto Re-OpenEstate,which reviewedthe

law concerningboth the ProbateAct and Section 2-1401 of the Codeof Civil Procedure,and

assertedthattheFirst Petitionto Re-Openshouldbedenied.

17. A hearingon theFirst Petitionto Re-OpenwashadonMarch 18, 2002, at which

theProbateCourtenteredanOrderdenyingtheFirst Petitionto Re-Open. TheCourt ruledthat

to the extent that the First Petition to Re-Openwas brought pursuantto Section24-9 of the
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ProbateAct, it wasdenied. To theextentthat the FirstPetitionto Re-Openwasbroughtto set

asidetheApril 19, 2001 Orderclosingthe Estate,it was also denied. TheOrderfurtherstated

“The Petitioners’Petition to Re-Open,to the extentbrought to set asidethe October1, 1998

orderclosing the Estateis deniedwithout prejudice,the Court grantingthe Petitioners30 days

(or up to and includingApril 17, 2002) to amendorrefile a Petitionasto the October1, 1998

orderwithout furthernoticeofthis orderto theparties.”

18. In responseto the above,Keachand Sagefiled, on or aboutApril 18, 2002, a

SecondPetition to ReopenProbateEstate (hereinafter“SecondPetition to Reopen”). The

SecondPetitionto Reopenassertedcertaincaselaw which KeachandSagearguedwould allow

this Court to reopenthe FosterEstate,without theneedto proceedunderSection2-1401 of the

Codeof Civil Procedure.

19. In responseto theabove,onMay 29, 2002,Fosterfiled herMemorandumofLaw

of Ellen D. Foster, asExecutorof the Estateof ThomasS. Foster,Deceased,in Oppositionto

SecondPetition to ReopenProbateEstate. Said Memorandumassertedthat the arguments

currentlyofferedby Keachand Sagewerethosewhich the Court hadrejectedin its Orderof

March 18, 2002,andshouldnot beconsideredfurther. TheMemorandumfurtherarguedthat the

SecondPetitionto Reopendid not meettherequirementsof Section2-1401 ofthe CodeofCivil

Procedure,andthat the caseauthoritycited by Keachand Sagedid not support the relief they

requested.

20. On June18, 2002, NorthernTrust Companyand Ellen D. Fosteras Co-Trustees

filed theirResponseto SecondPetition to ReopenEstateof ThomasS. Foster,which asserted
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that thecaseauthoritycited by Petitionerswasnot applicableto the instantcause,andwasbased

uponversionsoftheProbateAct whichwereno longerin effect.

21. A hearingon the SecondPetition to Reopenon July 8, 2002, and the Court

enteredan Orderon July 11, 2002, which deniedthe SecondPetition to Reopen. The Order

noted that Petitionersconcedethat theirmotion is not broughtpursuantto Section24-9of the

ProbateAct, andruledthatthereis no otherauthorityto reopenthedecedent’sestateother than

in 24-9. The Order furthernotedthat Petitionersconcedetheir motion is broughtpursuantto

Section2-1401 of the Codeof Civil Procedure,and ruledthat Petitionershavebeenunableto

establishduediligenceandthereforearenot entitled to reliefunderSection2-1401.

22. OnAugust9, 2002, PetitionersKeachand Sagefiled apleadingentitledMotion

to SetAsideOrder,For Leaveto FileAmendedComplaint,andTo StayFurtherProceedings.

23. OnAugust 12, 2002, Keachand Sagefiled a Notice ofAppeal to the Appellate

Courtof Illinois, Third JudicialDistrict, in CaseNumber3-02-0616, from the ProbateCourt’s

OrderofJuly 11, 2002.

24. On September10, 2002,theNorthernTrustCompanyandEllen D. Foster,asCo-

TrusteesoftheThomasS. FosterTrust, filed theirMotion to StrikeFrom theRecordPetitioners’

Motion to Set Aside Order, For Leave to File AmendedComplaint, and To Stay Further

Proceedings.

25. On September20, 2002, Fosterfiled herExecutrix,Appellee’sMotion to Strike

NoticeofAppealandDismissAppeal.

26. On September25, 2002,theProbateCourtenteredanOrderwhich deniedthe Co-

Trustees’Motion to Strike and deniedPetitionerKeachand Sage’sMotion to Set Aside Order,
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Leaveto File AmendedComplaint, and To StayFurtherProceedingsin its entirety. The same

OrderdeniedPetitioners’Motion for Leaveto File SupplementalAuthority, which wasfiled after

theargumenton thePetitioners’othermotions.

27. On October3, 2002, Keachand Sagefiled aNotice of Appeal to the Appellate

Court of Illinois, Third Judicial District, in CaseNumber3-02-0762,from the ProbateCourt’s

OrderofSeptember25, 2002.

28. Pursuantto Motion of theAppellantsKeachandSage,CaseNos.3-02-0616 and

3-02-0762wereconsolidatedby theAppellateCourton November1, 2002.

29. On November1, 2002, the Appellatecourt deniedMotion of Appelleeto Strike

NoticeofAppealandDismissAppeal.

III. APPLICABLE LAW

A. Timeto File ClaimsAgainstDecedent’sEstate.

Under the Illinois ProbateAct, claims againstthe estatemust be filed with the court

within six monthsafter publicationof the estateand within two yearsafter the deathof the

decedent.755 ILCS 5/18-3,5/18-12. (Mr. Fosterdiedon July 11, 1996).

B. GroundsFor ReopeningA Decedent’sEstate..

The only groundsfor reopeningan estateunder the ProbateAct are “. . .to permit the

administrationofa newly discoveredassetor ofanunsettledportionofthe estateon thepetition

ofany interestedperson.” 755 ILCS 5/24-9.
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In Estate ofMiller, 28 Ill.App.2d 110, 170 N.E.2d 640 (1st Dist. 1960), a claimant

broughta suit to enforcea tort claim againsttheclosedestateof a decedent.TheProbateCourt

refusedthepetitionto reopen,andtheAppellateCourt affirmed. It foundthat the claimshadnot

beensubmittedto theProbateCourt within the limitations periodcontainedwithin the Probate

Act. It heldthat an untimelysubmissionof aclaim cannotbeusedto reopenan estateandheld

that if a closingjudgmentof aprobatecourt is procuredthroughfraud, the movantcanseekto

attackit on thatbasis,but themovantmustestablishthe fraudby clearandconvincingevidence.

C. ReliefFrom Final OrdersandJudgments.

735 ILCS 5/2-1401 providesa methodfor a litigant to obtainrelief from final ordersand

judgmentsafterthirty daysfrom theirentry. However,suchrelief is limited to aperiodof two

yearsfollowing the entryof thejudgmentor orderfrom which relief is sought,andthe movant

mustshow thathehasa meritoriousclaim, thatheexercisedduediligencein theoriginal action,

andthatheexercisedduediligencein filing his 2-1401petition. Smithv. Airoom, Inc., 114 Ill.2d

209, 220-221, 499 N.E.2d1381 (1986).

In EstateofBilotti, 56 Ill.App.3d 552, 372 N.E.2d122 (3~’Dist. 1978),aff’d. subnom.

CommercialNationalBankofPeoriav. Bruno, 75 Ill.2d 343, 389 N.E.2d163 (1979),anestate

hadbeenopenedfor an intestatedecedent,andtheknownheirsat law hadbeenpaidtheassetsof

the estate. Subsequently,individuals claiming to beheirs at law filed a petition to re-openthe

estatepursuantto the ProbateAct, Illinois RevisedStatutes1975, ch. 3, pr24-9 [now 755 ILCS

5/24-9] and the predecessorof 735 ILCS 5/2-1401. The Appellate Court held that it was

improperfor the Circuit Court to re-openthe estatepursuantto section24-9of theProbateAct,

sincethat sectionwas limited to dispositionofnewly discoveredassetsor unsettledportions of
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the estate. The court implied, without explicitly stating, that any remedythe petitionersmight

claim would have to be madepursuant to 5/2-1401, and this holding was affirmed by the

SupremeCourt ofIllinois. 75 Ill.2d at 351, 389N.E.2dat 355.

Similarapplicationsofsection72 ofthe Civil PracticeAct (thepredecessorof 5/2-1401)

occurredin In ReEstateofArcicov, 94 Ill.App.2d 122, 236 N.E.2d365 (1st Dist. 1968)andin In

ReEstateofRudder,78 Ill.App.3d 517, 397 N.E.2d556 (2nd Dist. 1979). Ruddernotedthat a

petitionerproceedingunderthat sectionmust show not only ameritoriousdefense(or causeof

action)but alsotheexerciseofduediligence. 78 Ill.App.3d at 521,397 N.E.2d at 103.

D. Resfudicata.

Undertheprincipleof resjudicata,Illinois law barsa laterproceedingbetweenthesame

partiesfor the samecauseof action,whena final judgmenthasbeenenteredin anearliercause

ofactionbetweenthoseparties. Thebarextendsto all issuesthatcould havebeenraisedin the

original proceeding,aswell asthosewhich wereactuallyraised.

“For the doctrineof resjudicata to apply,thefollowing threerequirementsmust
be satisfied: (1) therewasa final judgmenton the merits renderedby a court of
competentjurisdiction, (2) thereis identityof cause[s]of action, and (3) thereis
anidentity ofparties or theirprivies.” 4901 Corporation v. Town ofCicero,220
F.3d522, 529 (7t~~~Cir. 2000),quotingRiverPark, Inc. v. City ofHighlandPark,
184 Ill.2d 290, 703 N.E.2d883, 889 (1998).

Theprinciplesofresjudicataapplyto aprobateproceeding. In ReTrapani’sEstate,21

Ill.App.2d 19, 157 N.E.2d83, 93, (2~~dDist. 1959).

UndertheRulesofDecisionAct, 28 U.S.C. § 1738,federalcourtsareboundto giveto the

judgmentsof thestatecourtsof Illinois the sameresjudicataeffectsthat anIllinois courtwould

give to thosedecisions.Harl v. City ofLaSalle,679F.2d 123, 125 (7tI~Cir. 1982).
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In addition to the doctrineof resjudicata, federalcourtsareprecludedby the Rooker-

Feldmandoctrinefrom reviewingthejudgmentsofstatecourtswherethefederalclaimant,rather

thanpresentingan independentclaim, is simply seekingto havethe decisionof the statecourt

reversed.District of Columbia Court ofAppealsv. Feldman,460 U.S. 462, 482 (1983); 4901

Corporationv. TownofCicero, 220F.3d522 (7th Cir. 2000).

IV. ARGUMENT

In the presentcause of action, the parties are identical with those in the probate

proceedingsrecited above: Keach and Sage as Plaintiffs-Petitionersand Ellen D. Foster as

Executrixasthe Defendant. The causeof action is the same,namelya supposedviolation of

ERISA by the Defendant’sdecedent,ThomasS. Foster. Keachand Sageassertedthe present

ERISA actionfiled on April 6, 2001, asthe sole basisoftheir right to damagesin the probate

action,andnevercitedanyotherbasis.

The ProbateCourt’s Orderof July 11, 2002, was a final and appealableOrder, which

disposedof all pendingclaims. To the extentthattherecouldbeanyambiguityon thatpoint, the

OrderofSeptember25, 2002 removedit.

Thus,all the criteriafor theapplicationofresjudicatahavebeenmet.

Keach and Sagehavefiled appealsof the ProbateCourt’s last two Orders, asrecited

above,and thoseappealsare pending. Nonetheless,this Court may (and should) dismissall

countsagainstEllen D. FosterasExecutrixon thegroundsthat theProbateCourthasdeclinedto

reopenthe estateandthusthe estateandthis DefendantExecutrixare is no longerin existence.

LAW OFFICES
KAVANAGH, SCULLY, SUDOW, WHITE & FREDERICK, P.C.

301 S.W. ADAMS STREET, SUITE 700
PEORIA, ILLINOIS 61602-1574
TELEPHONE (309)676-1381
TELECOPIER (309)676-0324



Shouldthe Illinois AppellateCourtrequireany furtherproceedings,thePlaintiffs cansoinform

this Court.

V. CONCLUSION.

Forthereasonsgivenabove,theSecondClaim andtheNinth Claim (insofarasit asserts

acauseof actionagainstEllenD. FosterasExecutrix)oftheFirstAmendedComplaint

shouldbedismissedwith prejudice.

ELLEN D. FOSTER,asExecutrixoftheEstate
ofThomasS. Foster,Deceased,

By CL4A&IGI~9ft~
CharlesG. Roth,ARDC 02399113
JamesW. Springer,ABDC 06192903
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