
UNITED STATES DISTRICTCOURT
CENTRAL DISTRICT OF ILLiNOIS

PEORIADIVISION

DEBRA K. KEACH andPATRICIA A. SAGE, )
)

Plaintiffs, )
)

vs. ) CaseNo,01-1168
)

U. S. TRUST COMPANY, NA., et al., ) DEFENDANTS’ REPLY IN
) SUPPORTOF SUMMARY

Defendants. ) JUDGMENTOF DEFENDANTS
ELLEN D. FOSTER, AS EXECUTRIX
OF THE ESTATE OF THOMAS S.
FOSTER,DECEASED,AND MELVYN
R. REGAL

DEFENDANTS’ REPLY IN SUPPORTOF SUMMARY JUDGMENT
OF DEFENDANTSELLEN D. FOSTER,AS EXECUTRIXOF THE

ESTATEOF THOMAS S. FOSTER,DECEASED,AND MELVYN R. REGAL

For their Reply, and in supportof theirMotion for SummaryJudgment,Defendantsby

theirattorneysstateasfollows:

FACTS

1. Foster and Regal object to Plaintiffs’ attempt to incorporateherein facts from

Plaintiffs’ Responseto U.S. Trusts’ Motion for SummaryJudgment.(Plaintiffs’ Responseat ¶

18). Plaintiffs’ Responseto U.S. Trusts’ Motion for SummaryJudgmentis nearly400 pages.

Plaintiffs submitno motion to permit an oversizedresponseto Fosterand Regal’sMotion for

SummaryJudgment. Plaintiffs’ justification for including numerousfacts in responseto U.S.

TrustMotion, that U.S. Trust’smotion wasoversized,hasno applicability to FosterandRegal’s

modestlysizedMotion for SummaryJudgment.
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2. FosterandRegalfurtherobjectto Plaintiffs’ attemptto incorporatefactsfrom (1)

Plaintiffs’ Responseto U.S. Trusts’ Motion for SummaryJudgmentand (2) Plaintiffs’ First

Motion for SummaryJudgmentAgainst Foster& Regal (Plaintiffs’ Responseat ¶ 18) because

this Court hasalreadyweighed,considered,ruled on, and, in manycases,rejectedthesefacts.

This Court hasreferredto themanyoccasionsin which Plaintiffs “facts” are: (1) unsupportedby

the record; (2) out of context; (3) objectively unreasonable;and (4) contain speculative

characterizationor conjecture. See, e.g., December30, 2002 Court Opinion (“[plaintiffs’]

suggestionis without merit asthe quotationhasbeentakenout of context, is misleading,and

leadsto a falseconclusion”);December12, 2002 Court Opinion (“DespitePlaintiffs’ efforts to

takesentencesout of context . . .theinferencestheyasktheCourt to draw . . . arebothunsupported

by factsandobjectivelyunreasonable”);December12, 2002Court Opinion (“once again,this is

solelyPlaintiffs’ speculativecharacterizationandis not reasonablysupportedby the deposition

testimonycited”); December12, 2002Court Opinion (“Plaintiffs merit no furtherdiscussion,as

they amount to nothing more than speculativeconjecture!characterizationsof the facts”);

November18, 2002 Court Opinion (“Plaintiffs makefar too muchofthis admission”). Without

regardto this Court’s orders,Plaintiffs arenow replicatingthe same“facts” that this Court

alreadydiscarded,This courtshouldnotcountenancesuchaction.

ARGUMENT

I. As thereis no recordevidencethatFosterandRegalfailed to disclosethe
informationthattheyknew,theyare entitled to summaryjudgmenton Plaintiffs’
claim offailure to disclose.

Plaintiffs’ complaint alleges that Foster and Regal concealedinformation from U.S.

Trust. Discoveryis over and thereis no supportfor this allegation. The undisputedevidence

supportstheoppositeconclusion:that FosterandRegaldisclosedthe informationthat they had
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and directedothers to provide full and completedisclosure. Having failed to introduceany

evidenceto the contrary, Plaintiffs must have summaryjudgmententeredagainstthem with

respectto theirclaims thatFosterandRegalconcealedinformation.

Plaintiffs’ sole argument,that Foster and Regal’s motion is too narrow,must be
summarilyrejected. This Court, in its prior opinions,hasmadetheexact typeof“narrow”
ruling being soughtby theDefendantshere. See,e.g., December18, 2002 Court Opinion
(“Cole Defendantsare entitled to summaryjudgmentwith respectto any assertionin the
AmendedComplaintthat suggestsliability for failing to preventthe 1995 stock purchase
transactionor othereventsthat occurredbeforetheybecamenamedfiduciariesasmembers
of the ESOP AdministrativeCommittee”); December18, 2002 Court Opinion (“As the
ColeDefendantshavesubmittedaffidavitsattestingto their lackof actualknowledgeof any
breachby any other fiduciary, and Plaintiffs have not introduced evidencesufficient to
refutetheir assertions,theColeDefendantsare also entitled to summaryjudgmenton any
claim ofco-fiduciaryliability pursuantto § 405(a)ofERISA”).

Moreover, Foster and Regal’s only obligation under ERISA was “to discloseto the

beneficiaryonly thosematerial facts,known to the fiduciary but unknownto the beneficiary,

which the beneficiarymust know for its own protection.” Glaziers and GlassworkersUnion

Local No. 252 Annuity Fund v. Newbridge Securities, Inc., 93 F.3d 1171 (3d Cir.

1996)(emphasissupplied). Plaintiffs’ legal argument that Defendants’ obligation extended

beyonddisclosingknown facts is derivedfrom caselaw relating to directorcorporateliability,

not ERISA fiduciary liability. Plaintiffs havefailed to produceany recordevidencethat Foster

andRegalfailed to disclosefacts“known to the fiduciary.” Accordingly,FosterandRegalare

entitledto summaryjudgmenton this claim.1

I An entry of summary judgmenton all claims concerningconcealmentof informationand failure to disclosewould

leave for trial those issuesdiscussedin this Court’sNovember 18, 2002 opinion. For example,a fact issuewould
remainwhetherFosterandRegalhada fiduciary duty to do moreto insurethat thedisclosuresof thecompanywere
“adequate”as well as the fact issue whetherthe disclosuresmadeby the companywere adequate. However,as
discussedbelow, thereis no needfor a disputeto proceedon theseliability issues,asthereareno damageshere.
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2. Plaintiffs havefailed to presentany evidencethatFosterandRegalexertedactual

control overthe trustee.

InsteadofpresentinganyrecordevidencethatFosterandRegalexertedactualcontroloverU.S.

Trust,Plaintiffs rely on discretelanguagein this Court’sNovember18, 2002 Opinionto treatthat

point as a foregoneconclusion. Thatlanguage,thatFosterandRegal’s“fiduciary dutiesw(ere)not

limited merelyto theirappointmentof US Trust asthe trusteeoftheESOPandthecorresponding

duty of appropriatemonitoring” did not makeliability againstFoster andRegal assured,with no

furtherevidencerequired,asPlaintiffs wouldhaveit. As setforth in Fosterand Regal’sMotion for

SummaryJudgment,that languagemustbereadin contextwith theoverallreasoningofthis Court

in its Opinionsaswell asthewith legal standardsset forth in Leigh v. Engle,727 F.2d113 (
7

t~~Cir.

1984).

Moreover, in an effort to cling to their unsubstantiatedassertionthat Foster and Regal

controlledthe Plan’s assetsand management,Plaintiffs havecompletelyoverlookedkey findings

that this Courtmadein its December30,2002Opinion regardingValuemetrics:

It is undisputedthat Valuemetricshada long-standingrelationshipwith F&G, as
well asthe ESOP,and playeda pivotal and activerole in advisingtheBoard of
Directorsandstructuringtheproposedstockoffer to the ESOPin 1995.

There is simply no evidencein the recordindicating that US Trustwas a mere
puppetactingout Valuemetrics’directivesin carryingout its dutiesastrustee.To
the contrary, Plaintiffs admit that US Trust initially opined that Valuemetrics’
offer priceof$24.00per share“looked somewhataggressive”and askedHoulihan
to preparean analysisreflectingmoreconservativerevenueprojections.

On November7, 1995,representativesofValuemetricsparticipatedin atelephone
call with representativesof US Trust and Houlihan to discusstheir respective
views on the valuation of F&G stock. Following this conferencecall, US Trust
advisedF&G that it wasnot convincedthat the offer price of $24.00per share
was supportable,andthepurchaseof a controllingblock ofF&G stock at $19.50
persharewasultimatelyapproved.
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The$19.50persharepricewas determinedby US Trustastrusteeandwould not
havebeenrecommendedby thetrusteeif Houlihanhadnot beenpreparedto issue
an opinionsupportingthatprice.

Plaintiffs do not assertthat ValuemetricsassistedUS Trust in determiningthis
price and havepresentedno evidenceindicating that Houlihan and the trustee
simply rubber-stampedValuemetrics’opinion.

In fact, the evidenceindicatespreciselythe opposite,that is that Houlihan and
Valuemetrics were on opposite sides of the negotiating table and that
Valuemetrics’positiondid not ultimatelyprevail.

It was US Trust, not Valuemetrics,that madethe final decisionand causedthe
ESOPto purchasethesharesof stock,andUS Trusthadhiredthefirm ofHoulihan,
Lokey, Howard & Zukin (“Houlihan”) to serve as its own independentfinancial
advisorfor thetransaction.

Plaintiffs have failed to meet their burden of coming forward with evidence
indicating that Valuemetrics exercised actual decision making authority or
influenceover theESOPorits trusteeamountingto suchauthority.

After making detailedfactual findings, this Court concluded,as a matterof law, “that

there is no evidence of record from which a reasonablefact finder could conclude that

Valuemetrics exercised influence approachingactual control over the ESOP’s investment

decisionsin relation to the 1995 stock purchasetransaction.” (December30, 2002 Opinion).

Plaintiffs also overlookcrucial findings from this Court’sDecember12, 2002Opinion regarding

US Trust:

US Trust did engagein someeffort to analyzethe variousprofessionalopinions
andinformationreceivedfrom F&G prior to makingits decision.

In fact,Plaintiffs haveadmittedthatUS TrustmanagedtheESOP’s assets,did its
own analysis of the ESOP transaction, reviewed Houlihan’s preliminary
assessments,and directedHoulihan to perform additional analysisbasedon its
review.

Thesefindings applywith equalforceto FosterandRegal. It is obviousthat if Fosterand

Regalexercisedactual control over the trustee,US Trust would have adoptedthe findings of
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Valuemetrics,the valuationfirm hiredby F&G, which soughta $24 per shareselling price. It

did not. Instead,asfound by this Court baseduponthe undisputedfacts,US Trustdid its own

analysis,hired its own advisors,and madeits own decisionto insist on a $19.50selling price.

BecausePlaintiffs havechosento completelydisregardthe factualand legal conclusionsreached

by this Court and, instead,rely solelyon one sentencein a prior Opinion to concludethat Foster

and Regal’sfiduciary duty was so pervasiveas to constitutepersecontrol, it is necessarythat

this Court enteran orderconfirming that adeterminationof howmuchcontrol,if any, that Foster

andRegalexercisedover US Trust’splan investmentsremainsafactualissuefor trial.

The needfor suchan order is made clearby Plaintiffs’ SecondMotion for Summary

Judgment.ThatMotion not only quotedtheabovereferencedlanguagein this court’sNovember

18, 2002opinion, but then took it to an absurdlevel. Plaintiffs assertedthat sucha duty made

FosterandRegal responsible,underSection404, for “act(ing) in the bestinterestsof the ESOP

participantsandbeneficiaries.” (Plaintiffs’ SecondMotion at 25.) It is virtually impossiblefor

personsreceiving funds from the saleof stock, like RegalandFoster,to survive arequirement

that theybe responsiblefor acting in the bestinterestof the ESOP. Accordingly,were sucha

duty of loyalty to attach,it would meanautomaticliability for Regaland Foster. This cannot

havebeenthecourt’s intention. Accordingly,a confirmationofthecourt’s intentionis neededto

avoidconfusionby theparties.

The Plaintiffs next press,in their SecondMotion, for a ruling that, if Regaland Foster

werenot liable for breachingtheir duty of loyalty, they at leasthad an obligation to “engagein

an intensiveand scrupulousindependentinvestigationof their optionsto insurethat theyact in
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the best interestsof the plan beneficiaries”(SecondMotion at 24.)2 Plaintiffs assertthat, by

agreeingwith US Trust andHoulihan Lokey not to raisethe Eyler issuethat RegalandFoster

“actedin theirownselfinterest.’ Id. at 25. This is preciselytheargumentthatthis court rejected

in enteringSummaryJudgmentin favor ofHoulihanLokeyon December12, 2002, whenit said

that “Plaintiffs conten(tion)that Houlihan ‘met with Regaland agreedup front not to pushthe

Eyler issue’...is solelyPlaintiffs’ speculativecharacterizationandis not reasonablysupportedby

thedepositiontestimonycited.” December12, 2002Orderat 6.

Accordingly, this court mayhaveresolvedthe issueonceand for all in its December12,

2002ruling on theHoulihanLokey Motion for SummaryJudgment. However,to thedegreeit

doesnot, FosterandRegalseekan Orderconfirming theCourt’s intention.

3. As there is no evidencethat Fosterand Regalexertedany authority or control
respectingmanagementordispositionof thePlanassetsafterDecember20, 199~,
Fosterand Regalare entitled to summaryjudgmentin their favor with respectto
claimsafterthis date.

As of December20, 1995, the ESOPAdministrative Committeewas fully functioning

and US Trustwas a functionaltrustee. Any fiduciary duty that FosterandRegalmayhavehad

with regardto the design and implementationof an ESOPtransactionwas completed. To

proceedwith a claim againstFoster and Regal for eventsafter the realization of the plan,

Plaintiffs arerequiredto presentrecordevidencethat afterDecember20, 1995,FosterandRegal

met the definition of a fiduciary containedin 29 U.S.C. § 1002(21): namely, that Fosterand

Regal(i) exercisedany discretionaryauthority or discretionarycontrol respectingmanagement

of suchplan or exercisedany authority or control respectingmanagementor dispositionof its

2 Even if this were the standard,FosterandRegalshouldsurviveit. Forthe factthatFosterandRegalstill owned a

substantialportionofthe outstandingstockwould certainlymeanthatmaintainingsoundbusinesstransactions
would bein their bestinterestalso.
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assets,(ii) renderedinvestmentadvice for a fee or othercompensation,direct or indirect, with

respectto anymoneysor otherpropertyofsuchplan,orhadanyauthorityor responsibilityto do

so, or (iii) had anydiscretionaryauthorityor discretionaryresponsibilityin theadministrationof

suchplan.

Plaintiffs failed to provide any record evidencethat Foster and Regalhad or exercised

anydiscretionaryauthority,control, or responsibilityrespectingthe administrationof theplanor

the dispositionof its assetssubsequentto December20, 1995. The sole argumentPlaintiffs

makeis to quotefrom this Court’s November18, 2002 opinionthat FosterandRegalhad“the

correspondingduty of appropriatemonitoring” US Trust. Plaintiffs’ argumentis deficient. The

Court was referring to monitoringUS Trust from the time US Trustwashiredto representthe

ESOPuntil theDecember20, 1995 dateof closing. This Court expresslyruledthat Fosterand

Regal’s status as fiduciary existed only through December20, 1995: “In their capacityas

membersof F&G’s boardandexecutivecommittee,FosterandRegalexercisedcontrolover the

structureand orchestrationofthe ESOPtransactionthroughtheclosingon December20, 1995.”

(November18, 2002Opinion)(emphasissupplied).

Plaintiffs’ incongruoussuggestionthat Foster and Regal continued to have fiduciary

duties once they ceasedbeing fiduciaries is contraryto the facts and to the basic tenantsof

ERISA law. At thetime of theclosing,an AdministrativeCommitteewasappointedto monitor

the Trustee’sactions. At no time did either Foster or Regalbelong to that Administrative

Committee. Further,asexpressedby this Court,“ERISA makesit clearthat no fiduciary canbe

held liable for anybreachof fiduciaryduty that occurredeitherbeforehebecamea fiduciaryor

after he ceasedto be a fiduciary.” 29 U.S.C. § 1109(b). (December 18, 2002 Court

Opinion)(emphasissupplied). This Court has set out the well-establishedlaw that “a fiduciary
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can only be liable to the extent that it was acting as a fiduciary (that is, was performinga

fiduciary function) when taking the action subjectto complaint.” (December30, 2002 Court

Opinion)(citingPegramv. Herdrich, 530 U.S. 211, 226 (2000); Brandt v. Grounds, 687 F.2d

895, 898 (7th Cir. 1982)).

Plaintiffs have presentedno evidence that Foster and Regal were fiduciaries after

December20, 1995. To the contrary,all evidenceshowsthat theywere not. As a result, no

fiduciary dutiesattach,andFosterand Regalareentitled to summaryjudgmentto the degreethe

AmendedComplaintsuggestsliability for eventsthat occurredafterDecember20, 1995.

4. As thereis no evidencein therecordthat FosterandRegalcausedany loss to the
plan, Foster and Regalare entitled to summaryjudgment in their favor on all
claims.

In theirmotion for summaryjudgment,FosterandRegalarguedthattheywereentitledto

summaryjudgmentbecausePlaintiffs haveadducedno evidencethat would establisha causal

connectionbetweenany fiduciary breachon thepartof FosterandRegaland a lossto theplan.

In response,Plaintiffs failed to presentany evidenceto support this necessaryelementof

causality. Instead,Plaintiffs arguedthat their responseto US Trust’smotion sets forth “factual

issuesto be resolvedat trial asto whetherthe 1995 ESOPtransactionand allegedbreachesof

fiduciary duty causedlossto the plan.” (Plaintiffs’ Responseat ¶ 37). Plaintiffs’ responseto US

Trust’smotion on this issueis confinedto a singlecontention: “Although US Trust arguesthat

the demiseof sweepstakesin 1998 was not foreseeablein December1995, therearematerial

disputedfactson that issue.” (Plaintiffs’ Responseto US Trust Motion at ¶ 264 Plaintiffs’

inadequateresponseentitles Foster and Regal to summaryjudgmentin their favor for several

independentreasons.
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First, it is undisputedthat “beginning in 1998, MBC’s revenuebasessufferedextensive

damageas a resultof the negativepublicity targetingsweepstakesmarketing.”(November18,

2002 Court Opinion). Plaintiffs’ argumentthat in 1995, the ESOPfiduciariesshould haveseen

this coming, is pure conjecture. The needfor conjectureswells when consideringthat the

revenuesof F&G increasedin 1996 and 1997. The hypothetical fiduciary under Plaintiffs’

theory,then,would not only needto be a prophetextraordinaire,but would needthefortitude to

be provedwrongfor anumberofyears,believing that eventuallyits presciencewould beproven

correct. This typeof conjectureandrhetoricis thevery typeof ‘unwarranteddeductionsthatthis

Court has found insufficient to createa genuineissueof material fact.” CfDecember12, 2002

Court Opinion.

Second,Plaintiffs’ claim that the demiseofthe sweepstakesin 1998 was foreseeablein

December1995 is not a valid ESOP claim. What Plaintiffs arepositing is that in 1995 Foster

andRegalshouldhaveseenthefuturedemiseof sweepstakes. The factis, FosterandRegaldid

not and thereis no evidencethat theydid. Whetherthey“should have” goesto their ability to

makeastutebusinessdecisions,not whethertheybreachedanERISA fiduciaryduty. An ERISA

fiduciary hasa “legal duty to discloseto the beneficiaryonly thosematerial facts,known to the

fiduciary,” Glaziers and GlassworkersUnion Local No. 252 Annuity Fund v. Newbri~gu

Securities,Inc., 93 F.3d1171 (3d Cir. 1996),not factsthatthe fiduciary “shouldhave”known.

But whethertheseDefendantsshouldhaveforeseenthefuturedemiseofsweepstakesand

whether they should have modified F&G’s businessoperationsare questionsof corporate

judgmentand businessdecisions. They do not involve ESOPfiduciary law. “ERISA doesnot

require that day-to-daycorporatebusinesstransactions,which may havea collateral effect on

prospective, contingent employee benefits, be performed solely in the interest of plan
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participants.”Adamsv. AvondaleIndus., Inc., 905 F.2d 943, 947 (6th Cir.), cert. denied,498

U.S. 984 (1990) (internal quotationsand citations omitted). Once again,Plaintiffs “have lost

sightof thefactthat this ERISA action is not acrusadeto right all wrongs.” (December18, 2002

CourtOpinion).

Third, and mostcritical, Plaintiffs’ causationargumentfails to evenmentionFosterand

Regal specifically. Plaintiffs’ causation argument generally refers to the “1995 ESOP

transactionand alleged breachesof fiduciary duty causedloss to the plan” and to alleged

deficienciesof US Trust. To defeatthis summaryjudgment,Plaintiffs arerequiredto produce

evidencethat tiesthe lossto specific fiduciary breachesby FosterandRegal. Brandt v. Edward

GroundsandMountProspectStateRank,687 F.2d 895 (7th Cir. 1982). In Brandt, the Seventh

Circuit first determinedthatthe Bank’sallegedfiduciarybreachinvolvedits investmentadvising

function. The Court thenopinedthat “without a causalconnectionbetweenthe adviceandthe

loss no liability canexistunder29 U.S.C. 1109(a).”

The situation is the samehere. Plaintiffs allegethat Fosterand Regalfailed to disclose

information to US Trust in 1995. Accordingly,Plaintiffs areobligatedto demonstratethat this

alleged failure to disclosehad a causalconnectionto theloss. Plaintiffs havenot madesucha

showing. Plaintiffs’ non-responsiveevidencemerelydemonstratesthat if US Trusthadreceived

moredocuments,“US Trust would haveaskedfor more information,” (Plaintiffs’ Responseto

US TrustMotion at¶ 84).

As set forth in Foster and Regal’s Motion for SummaryJudgment,however, the

informationthat Plaintiffs claim thatUS Trustdid not receiveis duplicativeofthe informationit

actuallydid receive. Moreover, the bulk of Plaintiffs’ 400 pagesubmittal in responseto US

Trust’s motion for summaryjudgmentis devotedto Plaintiffs’ argumentthat voluminouspublic
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information existedthat should have alertedUS Trust to the risks of sweepstakesmarketing.

Accordingly, to prevail againstFosterandRegal,Plaintiffs would needto presentevidencethat

FosterandRegalhad an obligationto produceto US Trust (1) duplicativeinformation; and(2)

publicly held information,andthat suchaproductionwould havechangedUS Trust’s handling

of the 1995 ESOP. Plaintiffshavefailed to makesuchashowing. Nor canthey, sinceno such

obligation exists. Duplicative materials cannot be considered“material” and an ERISA

fiduciary’s legal duty to discloseextends only to those material facts “ unknown to the

beneficiary.” Glaziers and GlassworkersUnion Local No. 252 Annuity Fund v. Newbridge

Securities,Inc., 93 F.3d 1171 (3d Cir. 1996). Evenif a duty existed,Plaintiffshaveproduced

no evidenceshowingthat aproductionofduplicative,publicly availableinformationwould have

changedanything. Accordingly, Fosterand Regalare entitled to summaryjudgment in their

favor.

5. Foster and Regal are entitled to summaryjudgment in their favor on all claims
becausePlaintiffs havefailed to produceevidencethattheysuffereda loss.

Plaintiffs claim that a “prima facie caseof lossto theplan” is demonstratedby acalculationthat

assumesthat the ESOPfundswere investedat the primerate. Plaintiffs’ argumentis senseless

on its face. By definition, ESOPsinvest in companystock. ESOPsarenot investedat the

“prime rate.” Risksare inherentin ESOPsand a “retiree canend up with little beyondSocial

Securitybenefits” or “may live in the lap of luxury.” Whitev. SundstrandCorp.,256 F.3d 580

(7th Cir. 2001). Plaintiffs point to no caselaw whatsoeverthatpermitsdamagesto anESOPto

be baseduponanhypotheticalprimerateinvestmentby a corporation.

LAW OFFICES
KAVANAGH, SCULLY, SUDOW, WHITE & FREDERICK,P.C.

301 S. W. ADAMS STREET,SUITE 700
PEORIA, ILLINOIS 61602-1574
TELEPHONE(309) 676-1381
TELECOPIER(309)676-0324



Plaintiffs’ protestationsto the contrary,Plaintiffs have failed to presentany evidence

concerningthevalueofF&G’s shareson December20, 1995.~In their response,Plaintiffs argue

that they presentedsuchevidencethroughJamesR. Hitchner. Plaintiffs admit that Hitchner

neverconductedan independentappraisalof thevalueof F&G’s shareson December20, 1995,

but nonethelesscontendthat $ 10.85 is competentvaluationevidencebecauseHitcher analyzed

thereportofUS Trust’sexpert.In this regard,Plaintiffs insist that underRule 703 ofthe Federal

RulesofEvidence,anexpertmay“reasonablyrely” uponanotherexpert’sreport.

Every significantaspectof Plaintiffs’ argumentis wrong. Although it is no doubttrue

that, underRule 703, expertsmay rely uponreportsof otherexperts,whethersuchreliancewas

“reasonable”would dependon the specific case. In this case,it defies logic for Plaintiffs to

claim thatRule703 permitsHitchnerto “reasonablyrely” on thevery expertreportthatHitchner

opinesis wrong. More importantly,relianceon anotherexpertreportis only permittedaspartof

theexpert’soverall testimony. The expertstill mustprovethe underlyingbasisfor his opinion,

and that hecannotdo because,ashe admits,he hasnot donetheindependentresearchto backit

up.

Plaintiffs’ two-pagediscussionof In re LakesStatesCommodities,Inc., 272 B.R. 233

(N.D. Ill. 2002)is an entiremisrepresentationof the findingsof the case. Thecourtdid not rule

that the“expertwitnesstestimonyandopinion” wasadmissible. Farfrom it. Theexpertwitness’

testimonywasadmittedbecausethepartiesconsentedto theadmission. Eventhoughtheparties

had consentedto the admission,thecourtdeterminedthattheexpert’stestimonyandopinionwas

Foster and Regal incorporateprior argumentsconcerning the deficiencies of Plaintiffs’ experts, including
Plaintiffs’ failure to timely disclosetheir experts.
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entitled to “no weight.” Moreover,the courtstatedthat it mayhaveexcludedthetestimonyand

.opinionall togetherhadtherebeena Daubertchallenge.

Plaintiffs’ further assertionthat the expert witness in In re Lakes did not do any

additional researchis also false. The expert witness consultedwith attorneysand witnesses,

reviewed business records, and reviewed documentsrelating to the assets in question.

Nonetheless,the court rejectedthe expert’s testimony becauseof “inadequateshowing of

meaningful testing and the insufficient validation of the underlying sources.” The court

concludedthat the party’s burdenof proof was not met when the expert’s testimonyrelied

entirelyuponanotherexpertreportand enteredjudgmentin favor ofdefendants.

In short, Plaintiffs’ representationoftherulings ofIn reLakesis downrightwrong. Yes,

Hitchnermayrely upon the reportof anotherexpert,but if that is all he does,his testimonyis

inadequateand doesnot assistPlaintiffs in meetingtheirburdenofproof. Thecaselaw is clear

that Hitchner is requiredto prove the validity of the underlyingassumptionsand valuesin the

report that he relies on. Id. (quotingTK-7 Corp. v. Estate of IhsanBarbouti, 993 F.2d 722

(1993)(relianceon anotherexpert’sreport does“not relieve the plaintiffs from theirburdenof

proving the underlyingassumptionscontainedin the report”). Where Hitchner reachedhis

“valuation” by distinguishing the findings of anotherreport, and did not do any independent

research,he will not be ableto prove the underlyingassumptionsof that report,and therefore

cannothelpPlaintiffs meettheirburdenof proof.

Precedentmandatesthat suchproofbemadewith an independentappraisalof thevalue

of F&G’s shareson December20, 1995. Otherwisethe expertwould be unableto provide

meaningfultestimonyexplainingthe assumptionsunderlyinghis valuation. As amatterof law,
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Hitchner’s critique of US Trust’s expert is inadequateto meet Plaintiffs’ burdenof proof.

Accordingly,FosterandRegalareentitledto judgmentin their favor.

6. No ValuationProducedby Plaintiffs DemonstratesthatTheESOP’sDamagesExceed
the $ 34.5 Million debttheESOPStill Owes to F&G, andThereforethe ESOPHas
SufferedNo Losses.

As with In re Lakes,supra, Plaintiffs’ readingofMcDannoldv. StarBank,NA., 261 F. 3d 478

(
6

il~ Cir. 2001) is flawed. Plaintiffs’ entire four-pageargumentbasedupon McDannold is

erroneous. In truth, the McDannold decisionsupportsFosterand Regal’s argumentthat any

recoveryheremustgo towardthe$34.5million loan.

The critical point in McDannold,missedby Plaintiffs, is that the settlementinvolved a

malpracticeclaim. The Sixth Circuit upheldthe trial court’sdeterminationthat the “settlement

fund compensatesplaintiffs for unsoundlegal and financial advice, not for lossof collateral.”

The Court distinguishedbetweenmalpracticeclaims, on the one hand, and claims,suchasthe

onebeforethis Court, involving thediminutionof astock’svalue,on theother. Whenthe claim

concernsthe diminution of a stock’s value, 20 U.S.C. Sec. 1 108(b)(3) applies and the

outstandingindebtednessunderthe loanmaybeconsideredin determiningtheESOP’sdamages.

Id. (citing McGoniglev. Combs,968 F.2d 810 (9th Cir. 1992)).Thus, the McDannoldcourt did

not “reject” FosterandRegal’s“theory,” it endorsedit.

Whetherthis is viewedas an affirmative defense4or a damagesargument,5the simple

fact is that this litigation hasno chanceof recoveringany funds for the ESOP. In particular,

~If it is viewedas anaffirmative defense,then FosterandRegalhavemovedto Amendtheir Complaint to addthis
as an Affirmative Defenseand, like US Trust, Pelligrino and Ostertag,who are being allowed to Amend their
Complaintto asserta section408 Affirmative Defense,and thePlaintiffs, who arebeing permitteda latesubsequent
filing of rebuttal expertevidenceto alreadycompletedSummaryJudgmentMotions, this court should grant their
Motion to Amend.
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even accepting Hitchner’s referenceto a $10.85, which Plaintiffs now claim constituteda

valuation, that numberis 55.6% of the selling price of $19.50. Applying this 55.6%to the

ESOP’stotal stockpurchaseprice of $70 million would meanthatthe stockpurchasedwasonly

worth $38.92million, leaving the ESOPwith damageof $31.06million. Sincethe ESOP still

owes$34.5 million to F&G, it hasno damages. Alternatively, if one acceptsLinke’s rebuttal

testimony,which Plaintiffs now claim to be a valuation, the stockwas 1!3 or 33% overpriced.

Thatwould meanthe ESOPsuffereda lossof $23.33 million, which is still lessthan the $34.5

million owedby theESOPto F&G.

In White v. SundstrandCorp., theSeventhCircuit, acknowledgedthattheplaintiffs there

had “claims” that “became the subject” of a lawsuit, but added “it is hard to see why”

consideringthat thePlaintiffs did not sufferanydamages. 256 F.3d580 (7th Cir. 2001). The

samequestionshouldbeaskedhere.

Plaintiffs’ counselcausedthis litigation to be brought, therebycausinghuge expense,

costs,and burdensto be incurredby thepartiesandthis Court. Why? Theaim certainlycannot

havebeento benefit the ESOP,sincethe $34.5 million loan from F&G first hasto be repaid.

The WhiteCourt notedthat a classaction ERISA suit is “designedto generatea substantial

financial return, (thereby) induc(ing) lawyers to competefor the opportunity to representthe

class.” Id. In anERISA suit suchastheonehere,evenif thereis no financialrecoveryfor the

ESOP,the lawyersstill gettheir feespaid. Thereasonthis actionwasbroughtis clear.

~Unlike Section408, it is arguablethat FosterandRegal’sclaim that the Plaintiffs havenotsufferedany lossesis
not an affirmative defenseat all butsimply a damagesargument. If the courtbelievesthis to be thecase,thenthere
is no needfor it to approvethe Motion to Amend in orderto addressthis argument.
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Conclusion

For all of thesereasons,this Court shouldenterSummaryJudgmentin favor of these

Defendants.

FOSTER,asExecutrix,REGAL,
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