
CGR:sec3025-163

iN THE UNITED STATESDISTRICT COURTFORTHE
CENTRAL DISTRICT OF ILLINOIS

PEORIA DIVISION

DEBRA K. KEACH and PATRICIA A. SAGE, )
)

Plaintiffs, )
)

vs. ) CaseNo.014168
)

U.S.TRUST COMPANY, NA., fflc/aU.S. TRUST )
COMPANY OF CALIFORNIA, NA., et aL, )

)
Defendants. )

ELLEN D. FOSTER REPLY BRIEF IN SUPPORT

OF HER SECOND MOTION FOR SUMMARY JUDGMENT

Now comesDefendant, Ellen D. Foster, as Executrix of the Estate of Thomas S.

Foster,by her attorneys,CharlesG. Roth, JamesW. Springerand JosephZ. Sudow of

Kavanagh,Scully, Sudow,White & Frederick,P.C.,andfor herReplyBrief in supportof

herSecondMotion for SummaryJudgmentstatesasfollows:

FACTS

1. Plaintiffs claim asadditionalmaterialfactsparagraphs9 through14.

2. Paragraph9 is immaterial. Plaintiffs’ service on this Defendant is

immaterial.
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3. Paragraph 10 is immaterial.

4. Paragraph 11 recites this Court’s order with regards to a motion to dismiss

in this Court. As such, it is immaterial with respectto the wholly different fflinois

probate court judgment andorders.

5. Paragraph 12 recites immaterialreportof conferencesbetweencounsel. It

is notallegedthestatecourtprefacedits decisionon counsel’sout of courtdiscussions.

6. Paragraph13 correctly repeatsa portion of the court’s order of 11 July

2002.

7. Paragraph 14 consistsof three sentences. The first two are correct. The

third is unsupported by any referenceto the record andmay be dismissedas counsel’s

advocacy. Plaintiffs cite no law, state or federal, that would require U.S. Trust or the

Administrative Committee to take anyaction in the illinois estateaffecting closing ofthe

estate.

8. The estateremainsclosed.

APPLICABLE LAW

1. Underthedoctrineof resjudicataa judgmentis fmal whenrenderedby a

court of competentjurisdiction on themerits. PremierElec. Consz’. Co. v. Miller-Davis

Co.,422F.2d1132 (7th Cir., 1970),cert. denied400U.S. 828.

2. A judgment pending on appeal is, nevertheless,ordinarily deemedfinal for

resjudicata, the effect of an appeal being merely to suspendthe execution of the
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judgment leaving it in full force. Railway SteelSpringCo. v. Chicago & E.I.R Co.,

12 F.2d 430 (7th Cir., 1926); Wisemanv. Law ResearchService,Inc., 133ill.App.2d 790

(4th Dist., 1971), “Judgment of a trial court in illinois can be resjudicata or serve as

basis for estoppelby judgment, even though suchjudgment is being appealed.”; Sixty-

Third & HaistedRealtyCo. v. GoldblattBros., 342Ill.App. 389 (1stDist., 1951), “The

law is clearly establishedthatajudgmentanddecreependingon appealis resjudicata.”

and “. . .the appeal is a continuation of the action in the trial court. First Nat. Bankof

Jonesborov. RoadDist. No. 8, 389ill. 156.”

ARGUMENT

There is little substantial disagreementbetween the parties as to the facts. Mr.

Foster passedaway on 11 July 1996. This Defendantwasappointed asExecutrix 14 days

later. On 1 October 1998, the probate court by order dischargedthis Defendant and

closedTom’s estate. Becauseassetsin the value of approximately$219 were newly

discovered,the estatewas reopenedon 16 September1999 “for the sole purposeof

transferringthe remainingestateproperty.” By order theExecutrixwasnot requiredto

providepublicationnoticeto creditorsor interestedparties. Plaintiffs’ Complainthadnot

beenfiled. On 1 March2001, this Defendantfiled apetitionto closetheestate. Overa

month later, Plaintiffs filed theirpresentactionnamingthis Defendantin herpositionas

Executrix. Thirteen days later an order was entereddischargingthis Defendantandagain

closingthe estate.
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In spite of repeated attempts andmotions to the local probate court in a quest to

reopenthe estate,Plaintiffs havebeenconsistently refused. Plaintiffs havefiled aNotice

ofAppeal to theThird Judicial District AppellateCourt.

Plaintiffs incorrectly argue that the filing of the appealprohibits the application of

resjudicata. As indicatedby thecasescited in the law sectionof thisReply,fflinois law

is clear that the filing of an appealdoesnot changethe statusof a decisionbeingfinal.

Accordingly, the legal statusasaparty of Ellen D. Fosteris effectively terminatedand

thisDefendanthasbeendischargedfrom her duties as Executrix. As such,theoffice has

no legal standing to be sued andsummaryjudgment should be enteredin favor of this

Defendanton that limited grounds.

WHEREFORE,Defendant,Ellen D. Foster, as Executrix, prays that this Court

entersummaiyjudgment in her favor asExecutrix and dismissher from this litigation.

ELLEND. FOSTER, as Executrix,
Defendant

By herAttorneys,KAVANAGH, SCULLY,
SUDOW,WHITE & FREDERICK,P.C.

By_________
CharlesG. Roth,ARD 02399113
JamesW. Springer,ARDC 06192903
JosephZ. Sudow,ARDC 2764989
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CERTIFICATE OF SERVICE

The undersignedcertifies that a copy of the foregoing document was servedupon the

following by placing the samein an envelope,postagefully prepaid, and by depositingsaid

envelopein a U.S. PostOffice Mail Box in Peoria,Illinois, orby hand delivery, on the____

dayofJanuary,2003, addressedasfollows:

Mr. DeanRhoads
Sutkowski& Rhoads,Ltd.
124 S.W. Adams St.
Suite560
Peoria,IL 61602

Mr. TimothyBertschy
Heyl, Royster,Voelker& Allen
124 S.W. AdamsSt., Suite600
Peoria,IL 61602

Ms. NancyRoss
McDermott,Will & Emery
227 W. MonroeStreet
Chicago,IL 60606-5096

Mr. DeanR Essig
135WashingtonSquare
Washington,IL 61571

Mr. BradleyM. Jones
Mr. RichardL. Pemberton
Meagher& Geer,P.L.L.P.
4200MultifoodsTower
33 SouthSixth Street
Minneapolis,MN 55402
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Mr. RichardJ. Pautler
Thompson Coburn LLP
One FirstarPlaza

34th Floor
St. Louis, MO 63101

Mr. RobertEccies
O’Melveny& Myers
~ l3~St. NW
Washington,DC 20004

Mr. JeffreyB. Rock
Hasselberg,Rock,Bell & Kuppler
4600N. BrandywineDrive
Assoc.BankBldg. Suite200
Peoria,IL 61614-5591

Mr. StephenD. Gay
Husch& EppenbergerL.L.C.
401 Main Street
Suite1400
Peoria,IL 61602

Mr. LelandL. Smith
Hinshaw& Culbertson
456 Fulton Street
Suite298
Peoria, IL 61602-1220
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Mr. SariAlamuddin
SeyfarthShaw
55 E. Monroe,Suite4200
Chicago,IL 60603

Mr. Roy G. Davis
Davis & CampbellL.L.C.
401 Main Street,Suite1600
Peoria,Illinois 61602
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Mr. JamesC. Bailey
Steptoe& JohnsonLLP
1330ConnecticutAvenueNW
Washington,DC 20036

Mr. RobertRiffle
Elias, Meginnes,Riffle & Seghetti
416Main Street,Suite1400
Peoria,Illinois 61602

CharlesG. Roth, ARDC 02399113
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