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Plaintiff Benjamin Moore & Co., for its complaint against

defendantTheTravelersInsuranceCompany,states:

1. Plaintiff brings these claims under The Employee

RetirementIncomeSecurityAct of 1974 (“ERISA”) § 502(a)(2),29 U.S.C.

§ 1132(a)(2)for appropriaterelief underERISA § 409, 29 U.S.C. § 1109,

and underERISA § 502(a)(3),29 U.S.C.§ 1132(a)(3).

2. This Court hasjurisdiction pursuant to ERISA §~502(e)(1)

and (f), 29 U.S.C. § 1132(e)(1)and (f).

3. Venue is proper pursuant to ERISA § 502(e)(2), 29 U.S.C.

§ 1132(e)(2),becauseJ.C.Licht Company401(k)Profit Sharing Plan was

administeredin this district and the breachescomplainedof took place

in this district.

4. Benjamin Moore & Co. (“Benjamin Moore”) and J.C. Licht

Company (“J.C. Licht”) are employers engagedin commerceor in an

industry or activity affecting commercewithin the meaning of ERISA

§ 4(a), 29 U.S.C.§ 1003(a).

5. The Benjamin Moore & Co. Retail Employee Savings &

InvestmentPlan (“the BenjaminMoore Plan”) is anemployeebenefit plan

within themeaningof ERISA § 3(3), 29 U.S.C. § 1102 3(3).

6. The J.C. Licht Company 401(k) Profit Sharing Plan was an

employeebenefit plan within the meaning of ERISA § 3(3), 29 U.S.C. §
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1102 3(3). The J.C. Licht Plan was merged into the Benjamin Moore

Planeffective December31, 2002 (“the J.C. Licht Plan”).

7. Benjamin Moore is the administrator of the J.C. Licht Plan,

and is a fiduciary with respectto theJ.C. Licht Plan within the meaning

of ERISA § 3(21)(A), 29 U.S.C. § 1002(21)(A).

8. Defendant Travelers Insurance Company (“Travelers”)

issuedcontractnumber 929046-9446014(5U) (the “Travelers Contract”)

to the trusteesof the J.C. Licht Plan with a contract date of June 22,

1999.

9. During the time deposits to fund the J.C. Licht Plan were

held under the Travelers Contract, Travelers was a fiduciary with

respectto the J.C. Licht Planwithin the meaningof ERISA § 3(21)(A), 29

U.S.C. § 1002(21)(A)anda party in interestwith respectto the J.C.Licht

Plan within themeaningof ERISA § 3(14), 29 U.S.C. § 1002(14).

10. Travelers had discretionary authority and control over the

Travelers Contract and the assetsheld under the Travelers Contract,

including the authority to declareinterest rates to be credited to assets

depositedin certainfunds, the authority to changethe investmentfunds

available under the Travelers Contract, the authority to select and

determine the compensationof investment advisors and other service
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providers to the investment funds available under the Travelers

Contract, and the authority to determinesurrenderchargesand market

value adjustments paid upon transfer of funds from the Travelers

Contract.

11. During the time deposits to fund the J.C. Licht Plan were

held under the Travelers Contract, Travelersexercisedits discretion to

cause Travelers and its affiliates to receive profits from the funds

investedundertheTravelersContract.

12. In October 2002, plaintiff notified Travelers that the J.C.

Licht Plan was merging into the Benjamin Moore Plan effective

December31, 2002 and instructed Travelersthat the entire fund balance

held under the Travelers Contract for the J.C. Licht Plan should be

liquidated and the assets transferred pursuant to certain wire

instructions. Plaintiff asked Travelers to notify plaintiff of the final

liquidated valuesand of any chargesprior to liquidating thefunds.

13. On January 3, 2003, Travelers transferred assets of

$1,661,137.99to the J.C.Licht Plan and withheld surrenderandpenalty

chargesof $85,591.13without advising plaintiff asto the amountof the

liquidation valueand any chargesor penalties.
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First Claim For Relief: Breach of Fiduciary Duty

14. Plaintiffs incorporateparagraph1 through 13.

15. Travelersbreachedthe responsibilities,obligations or duties

imposedupon fiduciariesby Title I of ERISA, 29 U.S.C. §~1001-1144.

WHEREFORE, plaintiff demands judgment in its favor and

againstdefendant:

A. Permanentlyenjoining defendantfrom further violating the

ERISA provisions that are thesubjectof this complaint;

B. For an accounting of all transactionsregarding defendant

and assetsof theJ.C.Licht Plan;

C. Holding defendantpersonallyliable to makegood to the J.C.

Licht Plan all losses to the J.C. Licht Plan resulting from

defendant fiduciaries’ breaches of its responsibilities,

obligations and duties and to restore to the J.C. Licht Plan

all profits made by defendantand those acting in concert

with defendant through the use of the assetsof the J.C.

Licht Plan;

D. Entering judgment in favor of the J.C. Licht Plan and

againstdefendantfor all compensatorydamages;
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E. Awarding to plaintiff its costs and disbursementsof this

action and reasonableattorneys’fees;and

F. Awarding suchother and further relief asis just.

IL Second Claim For Relief: Equitable Relief Against A Party In
Interest

16. Plaintiffs incorporateparagraph1 through 13.

17. Travelersknowingly participatedin a breachor violation of

anotherpersonof the responsibilities,obligations or duties imposedby

Title I of ERISA, 29 U.S.C. §~1001-1144.

18. In thealternative to paragraph17, Travelersreceivedassets

of the J.C. Licht Plan which it did not purchasefor value and without

notice of a fiduciary’s breachof theresponsibilities,obligationsor duties

imposedby Title I of ERISA, 29 U.S.C. §~1001-1144.

WHEREFORE, plaintiff demands judgment in its favor and

againstdefendant:

A. Entering judgment for restitution of all assetsof the J.C.

Licht Plan defendant received in violation of ERISA and

disgorgementof all proceedsof all assetsof the J.C. Licht
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Plan defendant received in violation of ERISA and any

profits derived therefrom;

B. Awarding to plaintiff its costs and disbursementsof this

actionand reasonableattorneys’fees;and

C. Awarding suchotherandfurther relief asis just.

Dated: May 7, 2004.

Benjamin Moore & Co.

By:_________
Oneof their attorneys

RobertH. Rhode, Esq.
bob sutkowski~’..~rhoads.com

309.680.8000 309.680.8005

Dean B. Rhoads, Esq.
dean. sutkowski ~.~. rhoads.com

309.680.8000 309.680.8004

Edward F. Sutkowski, Esq.
ed’ sutkowski. .‘~ ~. rhoads.com

309.680.8000 309.680.8002

SeanM. Anderson, Esq.
sean’ sutkowski rhoads.com
H 309.680.8000 309.680.8007
SUTKOWSKI.’i..RHOADS...
124 SouthwestAdamsStreet,Suite560
Peoria,Illinois 61602-1357

309.680.8000.~ 309.680.8001

G:\37\12638.000\Pleadings\Complaint(04.04.30).doc
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Certificate of Service

The undersigned certifies that a copy of the foregoing

complaint wasservedupon theSecretaryof Treasury,1111 Constitution

Avenue, N.W., Washington,D.C. 20224and the Secretaryof Labor, 200

Constitution Avenue, N.W. Washington, D.C. 20210 by enclosing the

samein an envelope,postage-prepaid,certified mail, and depositingsaid

envelopein a United StatesPost Office Mail Box at Peoria, Illinois on

May 7, 2004.
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