
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

BENJAMIN MOORE & CO., a NewJersey )
Corporation, )

) CaseNo. 04-C-3299
Plaintiff, )

) JudgeSuzanneB. Conlon
V. ) Room 2325

)
THE TRAVELERS INSURANCECOMPANY, ) MagistrateJudge

) Geraldine SoatBrown
)

Defendant. )

TRAVELERS INSURANCECOMPANY’S
MOTION TO DISMISS PLAINTIFF’S COMPLAINT

Defendant,TRAVELERSINSURANCECOMPANY (“TRAVELERS”), by andthroughits

attorneys,DonaldA. Murday,ElizabethG. Doolin,GeorgiaL. Joyce,andCHTTFENDEN,MURDAY

& NOVOTNY LLC, pursuantto Rule 1 2(b)(6)oftheFederalRulesofCivil Procedure,herebymove

to dismissPlaintiffs Complaintwith prejudice. In supportof its Motion, TRAVELERS statesas

follows:

1. Plaintiff filedatwo-countComplaintagainstDefendantTRAVELERS,purportingto

stateclaimsagainstit forbreachoffiduciary dutyand“equitablereliefasagainstapartyin interest”

pursuantto the EmployeeRetirementIncomeSecurityAct of 1974(ERISA), 29 U.S.C.§~1001,et

seq. A trueandcorrectcopyofPlaintiff sComplaintis attachedheretoandincorporatedby reference

hereinasExhibit A.

2. Plaintiffs First ClaimforRelieffails to stateaclaimfor breachoffiduciarydutyunder

ERISA.

3. Plaintiffs SecondClaimfor Relieffails to stateaclaimforequitablereliefasagainsta



party in interestunderERISA.

4. Plaintiffs Complaint doesnot give TRAVELERS fair notice of the groundsof

Plaintiffs purportedclaimsagainstit.

5. Accordingly,this CourtmustdismissPlaintiffs Complaint.

6. TRAVELERS Memorandumof Law in Supportof its Motion is filed herewith.

WHEREFORE,for thereasonssetforth aboveandin thecorrespondingMemorandumof

Law in Supportofthis Motion, DefendantTRAVELERSINSURANCECOMPANY respectfully

requeststhatthis CourtdismissPlaintiffs Complaintwith prejudiceandwith its costsawarded.

Respectfullysubmitted,

CHITTENDEN,MURDAY & NOVOTNY LLC

By:________________
Oneoftife AttorneysforDefendant
TRAVELERS INSURANCECOMPANY

DonaldA. Murday
ElizabethG. Doolin
GeorgiaL. Joyce
CHITTENDEN,MURDAY & NOVOTNY LLC
303 WestMadisonStreet,Suite 1400
Chicago,Illinois 60606
(312)281-3600
O:~TR2O59\4O3I9-BenjazninMoore\PLDGS\MotiontoDISmLSSComplaint071304-GLJ.doc
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Plaintiff Benjamin Moore & Co. for its complaint against

defendantTheTravelersInsuranceCompany,states:

1. Plaintiff brings these claims under The Employee

RetirementIncomeSecurityAct of 1974(“ERISA”Y1 502(a)(2),29 ‘U.S.C.

§ 1132(a,)(2)for appropriaterelief underERISA ~ 409, 29 TJ.S.C.§ 1109,

and underERiSA § 502(aX3),29 U.S.C.§ 1132(aX3).

2. This Court hasjurisdiction pursuantto ERISA §~502(eXl)

and(i), 29 U.S.C.§ 1132(eXl)and(f).

3. Venue is proper puranantto ERISA § 502(e)(2), 29 U.S.C.

§ 1132(e)(2),becauseJ.C.Liolit Company401(k)Profit SharingPlanwas

administeredin. this district and thebreachescomplainedof took place

in this district.

4. Benjamin Moore & Co. (“Benjamin Moore”) and J.C. L~ioht

Company(“J.C. Licht”) are employersengagedin commerceor in an

industry or activity affecting commercewithin the meaningof ERISA

.~ 4(a), 29U.S.C.§ 1003(a).

5. The Benjamin Moore & Co. Retail Employee Savings &

InvestmentPlan (“the BenjaminMoorePlan”) is anemployeebenefitplan

within, themeaningof ERISA § 3(3), 29 U.S.C.§ 11023(3).

6. The J.C. Llcht Company401(k) Profit SharingPlan was an

employeebenefitplan within the meaningof ERISA § 3(3), 29 U.S.C. §

1. Complatut
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1102 3(3). The J~C.Licht Plan was merged into the Benjamin Moore

Plan.effectiveDecember31, 2002 (“the S.C. Licht Plan”).

7. BenjamInMoore is the administratorof the S.C. Licht Plan,

andis a fiduciary with respectto theS.C.Lioht Planwithin themeaning

of ERISA § S(2IXA) 29 U.S.C. § 1002(21XA).

8. Defendant Travelers Insurance Company (“Travelers”)

issuedcontractnumber 929048-9446014(SU) (the “TravelersContract”)

to the trusteesof the S.C. Licht Plan with a contract dateof June 22,

1999.

9. During the time depositsto fund the S.C. Licht Plan were

held under the Travelers Contract, Travelers was a fiduciary with

respectto theS.C.Lioht Planwithin themeaningofERISA § 2(21XA), 29

U.S.C. § 1002(21XA)and aparty in Interestwith respectto the S.C.Lioht

Planwithin themeaning of ERISA § 3(14), 29 U.S.C. § 1002(14).

10. Travelers bad discretionary authority and control over the

Travelers Contract and the assetsheld under the TravelersContract,

including the authority to declareinterest rates to be creditedto assets

depositedin certainfunds, the authority to changethe investmentfunds

available under the Travelers Contract, the authority to select ‘and

determinethe compensationof investment advisors and other service

3 Co,~ip1&tnt
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providers to the investment funds available under the Travelers.

Contract, and theauthority to determinesurrenderchargesand market

value adjustments paid upon transfer of funds from the Travelers

Contract.

11. During the time depositsto fund the J.C. Licht Plan were

held under the TravelersContract,Travelerse~tercisedits discretionto

cause Travelers and its affiliates to receive profits from tIle funds

invested under theTravelers Contract.

12. In October 2002, plaintiff notified Travelers that the S.C.

Liolit Plan was merging Into the ~enjamin Moore Plan effective

December 31, 2002 andinstructedTravelersthat the entire fundbalanoe

held under the Travelers Contract for the S.C. Licht Plan should be

liquidated and the assets transferred pursuant to certain wire

instructions. Plaintiff asked Travelers to notify plaintiff of the final

liquidatedvalues andof any chargesprior to liquidating thefunds.

13. On January 3, 2003, Travelers transferred assets of

$1,661,137.99to the S.C.Lioht Planandwithheld surrender and penalty

chargesof’ $85,591.13without advisingplaintiff as to the amount of the

liquidation valueand any chargesor penalties.

4 Qoxnp1Ai1~t
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First Claim For Relief~BreachofFiduciary Duty

14. Plaintiffs incorporateparagraph1 through 13.

15. Travelers breachedtheresponsibilities,obligations or duties
imposedupc~nfiduciariesby Title I of ERISA, 29 U.S.C. §~1001-1144.

WHEREFORE, plaintiff demands judgment in Its favor and

againstdefendant:

A. Permanentlyenjoining defendant from further violating the

ERISA provisions that are the subject of this complaint;

B. For an accountingof aLl transactions regarding defendant

andassetsof the S.C.Llcht Plan;

C. Holding defendantpersonally liable to makegoodto the S.C.

Liolit Plan all lossesto the S.C. IActht Plan resulting from

defendant flduoi.arlee breaches of Its responsibilities,

obligations arid duties and to restore to the S.C. Licht ~

all profits made by defendant and those acting in concert

with defendant through the use of the assetsof the J.C.

Lioht Plan;

I). Entering judgment in favor of the S.C. Licbt Plan and

against defendant for all compensatorydamages;

5 Contplaiut
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E, Awarding to plaintiff its costs and disbursements. of. this

actionand reasonableattorneys’fees; and

F. Awarding such other andfurther relief asis just.

IL Second Claim Far Relief: Equitable Relief Against A Party In
Interest

16. Plaintiffs Incorporateparagraph1 through 13.

17. Travelersknowingly participatedin a breachor violation of

another person of the responsibilities,obligations or duties imposed by

Title I of ERISA,29 U.S.C. §~1001-1144.

18. In the alternative to paragraph 17, Travelersreceivedassets

of the JC. LicIlt Plan which it did riot purchase for value and without

notice ofa. fiduciary’s breach of the responsibilities,obligations or duties

imposedby Title I of ERISA,29 U.S.C. §~1001-1144.

WHEREFORE, plaintiff demands judgment In its favor and

againstdefendant:

A. Entering judgment for restitution of all assetsof the S.C.

Llcht Plan defendant received in violation of ERISA and

cUsgorgement of’ all proceeds of all assets of the J.C~LicIlt

6 Complaint
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Plan defendant received in violation of ERISA and any

profits derived therefrom;

~. Awarding to plaintiff its costs and disbursements of this

actionand reasonableattorneys’fees;and

C. Awarding suchotherandfurther relief asis just.

Dated: May 7, 2004.

~enjamin Moore & Co.

One of’ their attorneys

Robert IL Rhode,Esq.
bci~sutkwsr~)rhoads~cxni
P 309.660.8000F 309.680.8005
Dean13. Rhoads,Esq.
dean atiLxwski~~~rhcads.ccmi
~?309.680.8000P809.680.8004

EdwardF Sutkowski,Esq.
ed(~:s~Uowsld~rhoads.coin
F 309.680.8000F 309.680.8002

ScanM. Anderson,Esq.
sean~:sutkowsnfrhoarj~.ocn~j
P309.680.8000F 809.680.8007
StJKOWS~&~ROjw5L~
124 SouthwestAdsxns Street, SuLte 560
Peoria,Illinois 61602-1357
I~309.880.8000F 809.680.8001

7 Complaint
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Certificateof Service

The undersignedcertifies that a copy of the foregoing

complaintwasservedupon the Secretaryof Treasury~1111 Cop.stitutiou

Avenue, N.W., Washington,D.C. 20224and the Secretaryof Labor, 200

Constitution Avenue, N.W. Washington,D.C. 20210 by enclosing the

samein an envelope,postage-prepaid, certifiedmail, anddepositingsaid

envelope in a United StatesPost Office Mail Box at Peoria., flhixlois on

May 7, 2004.

8 ComplaInt


